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Introduction
1. The giving or accepting of ‘gifts’ and ‘donations’ does not occur 
regularly for a taxpayer. The terms may look alike but have different 
meaning, both in the context and treatment from direct tax perspective. 
The term ‘gift’ signifies a personal relationship between the donor 
and the donee. However, the term ‘donation’ may not have that 
personal under current between the person giving the donation 
and the one who accepts it. For example, a gift on the occasion of 
marriage signifies the love and affection of the donor and on the 
contrary a sum given as donation for the purpose of admission in 
a college or school may not have such love and affection but it is 
given gratuitously (at least in the superficial sense). In both cases 
one glaring feature is the absence of consideration in return for the 
gift or donation.

With the abolition of the Gift Tax Act, 1958 about two decades 
ago, the taxpayers are spared from complying with yet another 
requirement (of course, as and when the gifts were given) and the 
law makers got out of the slumber and inserted section 56(2)(v) vide 
Finance (No.2) Act, 2004 w.e.f. assessment year 2005-06 to plug in 
the apparent loophole which allowed the taxpayers to rearrange their 
affairs in the interregnum.

This article discusses on the aspect of gift and donation in the context 
of direct tax perspective but consciously avoids making reference 
to court decisions so that the content is not lost in technicalities of 
the decisions.

Gifts - An overview
2. As already discussed, a gift is a sum of money or something in 
kind given by a person to another person. This is the outcome of 
love and affection besides proximity and occasion.
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Section 56(2) deals with receipt of money 
by a person from another person which is 
chargeable to tax by making corresponding 
coverage in section 2(24) of the Act. Gift per 
se does not have the semblance of ‘income’. 
However, in a country where the progressive 
rate of tax has been adopted for decades, it 
is common for the taxpayers and tax counsels 
that minimization of tax burden could be 
achieved only by reducing the concentration 
of income earning assets in the hands of a 
few. This philosophy in the backdrop of the 
abolition of the Gift Tax Act prompted the 
taxpayers to transfer the assets or money from 
one person to another and thereby minimize 
the tax liability.

The Finance (No. 2) Act, 2005 inserted clause 
(v) in section 56(2) whereby any sum of 
money received exceeding ` 25,000 on or after 
1-9-2004 was chargeable to tax by treating it 
as an income. The clause (v) was succeeded 
subsequently by different timelines by clause 
(vi), clause (vii) and finally we have clause (x) 
which is presently applicable w.e.f. 1-4-2017.

Further, the coverage of the gifts got expanded 
and even transactions between non-relatives 
in respect of transfer of immovable property 
for inadequate consideration or without 
consideration came within its radar. The 
bandwidth of coverage also covers issue of 
shares by a company at a price more than 
its fair market value.

Coverage of transactions –section 56(2)(x)
3. The following transactions may not have 
the semblance of gift but are chargeable to 
tax in the hands of recipient by treating it 
as an income:

 u  Where any person receives money from 
any other person or persons after  
1-4-2017 without consideration and 
where the aggregate value exceeds 
` 50,000 the whole of the aggregate 
value of such sum is chargeable to 
tax as an income.

 u  Transfer of any immovable property 
without consideration where the value 
of the property exceeds ` 50,000 the 
entire amount is taxable as an income 
of the recipient.

 u  Where there is transfer of immovable 
property for inadequate consideration, 
the stamp duty value of the property as 
exceeds the consideration, such excess 
is more than higher of the following 
amounts, viz., ` 50,000 and the amount 
equal to 5% of the consideration. For 
example, when the apparent consideration 
is ` 60 lakhs and the guideline value 
is ` 63 lakhs such excess will not be 
taxable in the hands of the vendee. If 
the guideline value is more than ` 63 
lakhs then the difference is chargeable 
to tax.

 u  Correspondingly, for the transferor the 
amount in respect of the same transaction 
would either be included or excluded 
from deemed sale consideration and 
is subjected to or spared from capital 
gains tax.

 u  In respect of any property other than 
immovable property, when it is trans-
ferred without consideration if the 
aggregate fair market value exceeds 
` 50,000, the whole of the aggregate 
fair market value is chargeable to tax 
as an income.

 u  Where any property (other than immovable 
property) is transferred for less than 
adequate consideration and if the fair 
market value of the property exceeds 
the sale consideration by ` 50,000, such 
difference shall be chargeable to tax as 
an income.

Meaning of the term ‘Property’
4. The term ‘property’ is defined by the 
Finance Act, 2010. Prior to that for about 5 
years, i.e., from 1-9-2004 to 1-10-2009 there 
was no such definition. It means (i) immovable 
property being land or building or both; 
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