
As we reach the fag end of our journey on ‘works contracts’ under GST, it would 
now be appropriate to discuss some practical strategies vis-a-vis structuring of 
various types of works contracts - after all, the key learnings from our preceding 
chapters would need to be applied in a reasonable and practical manner in real 
life scenarios for such learnings to be of any use.

31.1 ContrACt StruCturing for tAx optimizAtion - geneSiS

Let us begin our discussion by understanding the genesis of structuring of 
contracts for tax purposes-a practice which is perhaps as old as tax laws 
themselves. In India, structuring of contracts were predominantly undertaken by 
splitting of composite works contracts into multiple contracts-usually, a contract 
for imported supplies, a contract for domestic supply of goods, a contract for 
domestic supply of services (like design, erection, commissioning etc.) and the 
remaining deliverables including the civil work part in a civil works contract.

The key reasons behind such splitting of contracts have been encapsulated 
below :

 (i) ‘No Income tax’ position for the foreign supplier vis-a-vis equipments 
imported into India for which one of the key conditions is that the 
transfer of title for such equipments should happen outside the Indian 
territory: Having a separate offshore supply contract for such imported 
equipments made it easier to prove that transfer of title for such equip-
ments have happened outside India and that no other income is arising 
out of India for such foreign supplier. Similar considerations were also 
pertinent for the ‘no-VAT’ position on such supplies.
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 (ii) Separate taxes on supply of goods and supply of services: supply of 
goods were made liable to VAT/sales tax to be collected by States and 
supply of services to service tax to be collected by the federal/central 
Government. This separation of taxes often led competing and overlap-
ping tax demands from both the tax authorities and consequent double 
taxation. For example :

 a. exposure of VAT on imports/inter-State supplies including denial 
of ‘in-transit sale’ benefits;

 b. Cenvat credit denial by treating the entire contract as ‘works 
contract’ for building/civil structure;

 c. Challenges around valuation for VAT/Service tax/Labour or 
Building cess (under Building and Other Construction Workers 
Welfare Cess Act);

 d. exposure of extension of composition schemes under VAT/Service 
tax to entire contract value;

 e. Uncertainty around withholding of VAT (WCT TDS).

  Having separate contracts offered a good starting point to defend against 
such overlap of tax demands between Central and State Governments.

 (iii) Maximizing the benefit of exemptions/concessions that were avail-
able either on supply of goods or on supply of services: In the pre-GST  
regime, there were several exemptions/concessions that were available 
either on supply of goods or on supply of services. For example, benefit 
of in-transit/e1-e2 sale on supply of goods101, various unconditional/
end-use based exemptions under Customs/excise duty laws, exemption 
from service tax for various specified end-uses like road construction, 
construction work undertaken for certain Government projects etc. 
Having a split contracting structure was a convenient strategy to ring-
fence the benefit of such exemptions on major streams of supply of 
goods/services.

 (iv) Constantly evolving tax laws: Indian tax laws, at least in the last decade 
or so, have been prone to frequent changes. Having separate contracts 
was one way to ensure that adverse impact, if any, of any such change 
is ring-fenced within a specific stream of supply of goods/services and 
does not affect the whole contract value.

While from a tax perspective, given the above reasons, it was often sensible 
to have a split contracting structure, from a legal-commercial perspective, 
especially for large projects, it could potentially lead to dilution of the ‘single-
point, turnkey responsibility’ of the contractor. Such dilution could make 
lenders to the project uncomfortable and thus delay Financial Closure for the 
project. Given the foregoing, the debate of ‘single versus multiple contracts’ 

 101. This benefit was envisaged under section 6(2) of the Central Sales Tax (“CST”) Act.
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for a project often had the tax advisors and legal/commercial advisors of the 
stakeholder companies at loggerheads. The typical compromise formulae to 
resolve such a deadlock were as follows :

 (i) Have a single contract with clearly separated price schedules for various 
supply of goods and services streams, often accompanied with different 
‘transfer of ownership’ and other clauses for different streams of supplies;

 (ii) Have separate contracts but connect them together by usage of what 
is commonly known as ‘cross-fall breach clauses’ whereunder, default 
in one contract would automatically be treated as a default in all the 
other contracts thereby ensuring that the Liquidated Damages and other 
such remedies can be invoked under all the contracts for the project 
simultaneously;

 (iii) Have separate contracts but connect them together by having another 
contract commonly known as a ‘wrap’ or an ‘umbrella’ contract-such 
‘wrap’ or ‘umbrella’ contract would essentially lay down the intent of 
‘single-point, turnkey responsibility’ of the contractor and connect the 
split contracts together in a manner that ensures that the Liquidated 
Damages and other such remedies can be invoked under all the contracts 
for the project simultaneously. Often, ‘wrap’ or ‘umbrella’ contracts would 
envisage a Performance Bank Guarantee for the whole contract value 
(combining all the split contracts) and thus string together the security 
for all the split contracts.

It may be noted that there have been a fair amount of litigation even vis-a-vis 
split contracting structures as well as the three compromise options mentioned 
above. The key thrust of the arguments from tax Authorities against such 
contract structuring is that they are sham in nature with no ‘commercial 
substance’ and are only in place to maximize tax benefits. In cases, where 
the tax authorities have been able to prove such lack of ‘substance’, courts 
have often disregarded the entire split contract structure and determined tax 
consequences by collapsing and treating the entire set of contracts as one 
single, indivisible works contract.

Over time, certain ‘best-practices’ have emerged apropos contract structuring to 
avoid collapsing of contracts. We will discuss them slightly later in this chapter 
as they would continue to remain relevant even under GST.

31.2 ContrACt StruCturing for tAx optimizAtion - relevAnt 
under gSt too?

In the preceding paragraphs, we have discussed the rationale behind contract 
structuring for tax optimization-the question that now arises is, do those 
reasons hold good even under GST given the fact that ‘works contracts’ have 
been deemed to be a ‘supply of service’ under GST.
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This aspect has been examined in the table below :

Sl. 
No.

Reason for contract structuring pre-
GST

Remarks on relevance post-GST

(i) ‘No Income tax’ position for the foreign 
supplier vis-a-vis equipments imported 
into India for which one of the key 
conditions is that the transfer of title 
for such equipments should happen 
outside the Indian territory.

‘No-VAT’ position apropos imported 
supply of goods.

Income Tax laws have not changed 
post-GST. Thus, this driver for split 
contracting, or at least having a sep-
arate contract for imported supplies 
continues to be relevant even post-GST.

Further, import of goods have a specific 
treatment in GST regime - they are only 
leviable to IGST under the Customs 
Tariff Act in addition to the Basic Cus-
toms Duty on imports (similar to how 
imported goods were liable to CVD and 
SAD under Customs Tariff Act earlier); 
and no further GST applies on such 
goods. Thus, having a separate contract 
for imported supplies continues to be 
relevant post-GST even for this reason.

(ii) Separate taxes on supply of goods and 
supply of services: supply of goods 
were made liable to VAT/sales tax to 
be collected by States and supply of 
services to service tax to be collected by 
the federal/central Government. This 
separation of taxes often led competing 
and overlapping tax demands from 
both the tax authorities and consequent 
double taxation.

If one were to go by the credo of ‘one 
nation, one tax’, as is often used for 
GST, these two reasons may seem to 
have lost relevance post-GST-after all, 
now there is only one tax, i.e., GST on 
all types of supplies.

However, given the fact that there are 
several rate-slabs in general, differential 
GST rates exist for various goods and 
services and various end-use based/
general exemptions have been provided 
for various goods/services, separate 
tax implications may arise on supply of 
goods and supply of services in some 
cases. From that perspective, the rele-
vance of these two reasons continue to 
exist post-GST.

In this regard, we may recall our dis-
cussion vis-a-vis solar power projects 
from one of the earlier segments. Con-
cessional rate of 5% GST is available for 
both Solar PV Modules as well as ‘Solar 
Power Generating systems’. While  
entering into a contract for construction 
for solar power plant, it may be relevant 
to examine if separate contract should 
be entered into for supply of solar PV 
Modules as a single contract may end up

(iii) Maximizing the benefit of exemptions/
concessions that were available either 
on supply of goods or on supply of 
services.
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