
485. Where operational creditor along with instant application to initiate
insolvency resolution process against corporate debtor, had filed a

certificate from financial institution maintaining its account confirm-
ing that no amount had been credited from corporate debtor after service
of demand notice till date of filing of instant application, instant applica-
tion was to be admitted

Singhania International Ltd. v. Sham Udyog Ltd. [2018] 89 taxmann.com
119 (NCLT - Chd.)

Where the operational creditor along with instant application to initiate
insolvency resolution process against the corporate debtor, had filed a
certificate from financial institution maintaining its account confirming
that no amount had been credited from the corporate debtor after
service of demand notice till date of filing of instant application, the
instant application was to be admitted.

AUDITOR’S CERTIFICATE TO ASCERTAIN DEBT

486. Where Corporate debtor failed to discharge debt in respect to
purchase of Epoxy Resin Lapox L-2 and Epoxy Hardener Lapox

K-6 from operational creditor, and, operational creditor had provided
copies of certificate issued by statutory auditors evidencing amount due
from corporate debtor, application by operational creditor to initiate
insolvency process was to be admitted

Busilink associates v. Stesalit Ltd. [2018] 90 taxmann.com 344 (NCLT
- Kol.)

The corporate debtor failed to discharge debt in respect to purchase of
Epoxy Resin Lapox L-2 and Epoxy Hardener Lapox K-6 from the
operational creditor. Thus, the operational creditor filed instant applica-
tion to initiate insolvency resolution process against the corporate
debtor. The corporate debtor disputed operational debt and provided
copies of certificate issued by the statutory auditors evidencing amount
due from the corporate debtor. The corporate debtor opted not to file
reply.

Held that the instant application was to be admitted.

RECORDS/EVIDENCE OF DEFAULT

487. Where NCLAT held that in absence of regulation framed by Insol-
vency Board relating to ‘record of default’, ‘documents’, ‘record’, and

‘evidence of default’, terms prescribed in Adjudicatory Rules, 2016 would
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hold good to decide default of debt, appeal against said order was to be
dismissed

Neelkanth Township and Construction (P.) Ltd. v. Urban Infrastructure
Trustees Ltd. [2018] 92 taxmann.com 177 (SC)

Where the NCLAT held that in absence of regulation framed by the
Insolvency Board relating, terms to ‘record of default’, ‘documents’,
‘record’, and ‘evidence of default’, terms prescribed in the Adjudicatory
Rules, 2016 would hold good to decide default of debt.

Held that appeal against said order was to be dismissed.
Case review : Neelkanth Township and Construction (P.) Ltd. v. Urban Infra-
structure Trustees Ltd. [2017] 85 taxmann.com 120/143 SCL 538 (NCL-AT)
affirmed.

488. Where in respect of manpower outsourcing services received from
operational creditor, corporate debtor failed to reimburse amount,

but it had acknowledged invoices raised by operational creditor estab-
lishing veracity of debt, there was default within meaning of section
3(12) on part of corporate debtor and, therefore, instant petition to
initiate insolvency resolution process against corporate debtor was to be
accepted

Innovsource (P.) Ltd. v. Getit Grocery (P.) Ltd. [2018] 90 taxmann.com
45/146 SCL 144 (NCLT - New Delhi)

The operational creditor engaged in providing manpower outsourcing
services entered into staffing service agreement with corporate debtor
on 4-6-2015 for providing said services to it. The corporate Debtor was
under an obligation to reimburse amount every month for cost of said
services to the operational creditor. The corporate debtor failed to
reimburse amount for months of July and August 2016 in respect of said
services enjoyed by it despite fact that invoices were raised by opera-
tional creditor on time and same were approved by the corporate
debtor.

Held that it was noted that by way of e-mails on various occasions the
corporate debtor had acknowledged invoices raised by the operational
creditor establishing veracity of debt and default. As per invoices issued
by the operational creditor from time to time with regard to said
services, it was proved beyond doubt that ‘job work’, i.e., ‘service’ in
terms of section 5(21) were procured by the corporate debtor from the
operational creditor. Thus, there was default within meaning of section
3(12) on part of the corporate debtor and thus, instant petition to initiate
insolvency resolution process against the corporate debtor was to be
accepted.
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489. Where corporate debtor opposed petition by operational creditor to
initiate insolvency resolution process contending that products

supplied by it was defective in quality, since corporate debtor did not
produce any documentary evidence to support his contention, his
defense was to be rejected and corporate insolvency resolution process
against corporate debtor was to be ordered

Vishnu Sudha Textiles v. KAC Yarn (P.) Ltd. [2018] 90 taxmann.com
196 (NCLT - Chennai)

The petitioner-operational creditor supplied Polyester staples fibres to
respondent. The respondent, however, defaulted in making payment of
said goods. The petitioner filed instant petition under section 9. The
Respondent opposed petition contending that products supplied by
petitioner was defective in quality.

Held that since the respondent did not produce any documentary
evidence to support his contention, his defense was to be rejected. Since
the petitioner-operational creditor had fulfilled all requirements of law
for admission of application petition under section 9, commencement of
corporate insolvency resolution process was to be ordered.

490. Where operational creditor had proved by placing overwhelming
evidence viz., invoices, demand notice, financial transactions,

dishonoured cheques and bank statements to establish that default had
occurred which corporate debtor was responsible to pay, instant petition
by operational creditor to initiate insolvency resolution process was to be
admitted

Autocop (India) (P.) Ltd. v. Digital Security Solutions (P.) Ltd. [2018]
90 taxmann.com 206 (NCLT - Chennai)

The petitioner-company supplied car security products to the respon-
dent on credit basis. The respondent, however, defaulted in agreed
payment as per invoice within stipulated period. The respondent issued
cheque, in discharge of part liability under supply contract but said
cheque was returned unpaid by the banker of the respondent with a
remark ‘Fund Insufficient’. The petitioner had issued statutory demand
notice under sections 433 and 434 of the Companies Act, 1956 which was
duly received and acknowledged by the respondent but had failed to pay
debt within in stipulated period of time. Thus, petitioner filed instant
petition under section 9 against the respondent.

Held that the petitioner had proved by placing overwhelming evidence
viz., invoices, demand notice, financial transactions, dishonoured cheques
and bank statements to establish that default had occurred which the
respondent-corporate debtor was responsible to pay, and thus, instant

361 RECORDS/EVIDENCE OF DEFAULT S. 9



petition was to be admitted and commencement of corporate insol-
vency resolution process was to be ordered.

491. Where operational creditor filed petition under section 9 contend-
ing that corporate debtor did not make payment for supply of goods

and labour services, since creditor supported its claim with work orders,
invoices, etc., whereas corporate debtor failed to substantiate its defence
that some of goods had been returned, instant petition was to be admitted

Power House v. Nutri First Agro International (P.) Ltd. [2017] 85
taxmann.com 22 (NCLT - Mum.)

Petitioner/operational creditor filed petition under section 9 stating that
corporate debtor availed supply of goods and labour services for
electrification of plant but failed to make full payment in respect of
same. Corporate debtor raised an objection to maintainability of petition
on ground that it had returned some of goods supplied by operational
creditor.

Held that it was undisputed that corporate debtor had accepted goods
without pointing out any defects therein. Moreover, corporate debtor
failed to bring any evidence on record showing that some of goods had
been returned. On other hand, operational creditor had filed work
orders, invoices, challans, bank statements, and also bank certificate
reflecting that debt was availed by corporate debtor and, thereafter, it
defaulted in making payments. In aforesaid circumstances, petition
filed by operational creditor deserved to be admitted.

492. Where operational creditor issued notice under section 8 to cor-
porate debtor and in spite of receipt of such notice, corporate debtor

had not disputed claim nor submitted any reply within a period of ten
days and application filed by operational creditor under section 9 was
admitted, in absence of any specific evidence brought on record, im-
pugned order admitting application to initiate Insolvency process could
not be interfered

Paramjeet Singh v. Maxim Tubes Co. (P.) Ltd. [2018] 91 taxmann.com
149 (NCL-AT)

Application filed by the operational creditor under section 9 had been
admitted, order of moratorium had been passed and the Interim Reso-
lution Professional (IRP) been appointed. The appellant/corporate debtor
disputed claim of the operational creditor and brought on record certain
letter in support of such claim. It was noted that the operational creditor
issued notice under sub-section (1) of section 8 to the corporate debtor
and in spite of receipt of such notice, the corporate debtor had not
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disputed claim nor submitted any reply under sub-section (2) of section
8 within a period of ten days.

Held that in the absence of any specific evidence brought on record,
impugned order admitting application to initiate insolvency process
could not be interfered.
Case review : Maxim Tubes Co. (P.) Ltd. v. International Coil Ltd. [2017] 85
taxmann.com 59 (NCLT - New Delhi) (SB) affirmed.

493. Where operational creditor fulfilled all necessary requirements
while filling application for initiation of corporate insolvency reso-

lution against corporate debtor and corporate debtor itself admitted
amount due to operational creditor, said application to be admitted

Regal Metal & Ferro Alloys v. SPM Auto (P.) Ltd. [2017] 88 taxmann.com
146 (NCLT - New Delhi)

As per agreement, the operational creditor supplied goods from time to
time to the corporate debtor and raised invoices. The corporate debtor
failed to pay outstanding due. The operational creditor had issued notice
under section 8(1) and same was not replied to. Thus, the operational
creditor filed instant petition to initiate corporate insolvency resolution
against the corporate debtor. It was noted that due compliance of
mandatory provisions of section 9(3)(a)(b)(c) had been made. The opera-
tional creditor had filed statement of its ledger accounts reflecting debit
and credit balances as well as annual balance confirmation statement
by the corporate debtor. Certificate by the operational creditor’s Banker
had also been filed in compliance of section 9(3)(c) certifying last
payment received. On notice being served on the corporate debtor,
director of the respondent corporate debtor appeared in person and did
not wish to file his reply nor contest prayer made in petition. In fact, he
admitted amount due to the petitioner but submitted that since the
corporate debtor had not been in business for last 2 years, it was unable
to liquidate his financial debt.

Held that in view of admission made on behalf of the corporate debtor
and the operational creditor having complied with all other require-
ments under the code, instant application was to be admitted.

SETTLEMENT OF DEBT, EFFECT OF

494. Where corporate debtor had filed a memo of settlement towards full
and final settlement of claim of the operational creditors and

Operational creditors, accepted settlement petition, operational creditors
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