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Achenbach Buschhutten GmbH & Co. v. Arcotech Ltd. [2017] 84 taxmann.com 262 
(NCL-AT)

 Mere existence of arbitration clause in relevant agreement would not lead to rejection of an application 
to initiate insolvency process [Sec. 9]

Achenbach Buschhutten GmbH & Co. v. Arcotech Ltd. [2017] 84 taxmann.com 262 (NCL-AT) 

Mere existence of arbitration clause in relevant agreement would not lead to rejection of an application 
to initiate insolvency process.

Case review : Achenbach Buschhutten GmbH & Co. K. G. v. Arcotech Ltd. [2017] 82 taxmann.com 376/147 
SCL 217 (NCLT - Chd.) affirmed.

 Where bank which was maintaining accounts of operational creditor, gave certificate confirming 
that there was no payment of unpaid operational debt by Corporate Debtor, but said bank was not 
a financial institution as defined in section 3(14), application under section 9 was not maintainable 
[Sec. 9]

Achenbach Buschhutten GmbH & Co. v. Arcotech Ltd. [2017] 84 taxmann.com 262 (NCL-AT)

The appellant, a foreign company, claimed to be operational creditor. It filed an application under  
section 9 to initiate corporate insolvency resolution process in respect of the respondent corporate debtor. 
The Adjudicating Authority, referring to clause of arbitration, did not entertain the application on the 
ground that there was an existence of a dispute.

Held  that, it was found that the appellant had enclosed one letter relating to ‘confirmation of receipt of 
payment’ from foreign institution known as ‘Sparkasse Siegen’.

The question as to whether filing of a copy of the certificate from the financial institution, ‘maintaining 
accounts of the operational creditor confirming that there was no payment of unpaid operational debt 
by the corporate debtor’ as prescribed under clause (c) of sub-section (3) of section 9 is mandatory or 
directory, was considered by the Appellate Tribunal in ‘Smart Timing Steel Ltd. v. National Steel & Agro 
Industries Ltd. [2017] 82 taxmann.com 136 (NCL-AT)’. The Appellate Tribunal held that certificate from 
the ‘financial institution’ maintaining accounts of the operational creditor confirming that there is no 
payment of unpaid operational debt by the ‘corporate debtor’, as prescribed under clause (c) of sub-sec-
tion (3) of section 9 mandatory.

Admittedly, the bank in question was not a scheduled bank, nor is a ‘financial institution’ as defined 
under section 45-I of Reserve Bank of India Act, 1934 (2 of 1934). The Bank aforesaid also did not come 
within the meaning of ‘Public Financial Institution’ as defined in clause (72) of section 2 of Companies 
Act, 2013. The Central Government has also not issued any Notification specifying the bank in question 
for the purpose of sub-section (14) of section 3 read with section 9.
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In the circumstances, the application preferred by the appellant was not maintainable in the absence of 
record of financial institution as defined in sub-section (14) of section 3.

Case review : Achenbach Buschhutten Gmbh & Co. K.G. v. Acrotech Ltd. [2017] 82 taxmann.com 376/147 
SCL 217 (NCLT - Chd.) affirmed.

2

Agroh Infrastructure Developers (P.) Ltd. v. Narmada Construction (Indore) (P.) Ltd. 
[2018] 92 taxmann.com 188 (NCL-AT)

 Where NCLT admitted application under section 9 without giving any notice to corporate debtor, 
order admitting application being passed in violation of natural justice was to be set aside [Sec. 9]

Agroh Infrastructure Developers (P.) Ltd. v. Narmada Construction (Indore) (P.) Ltd. [2018] 92 taxmann.
com 188 (NCL-AT)

The respondent, operational creditor filed an application under section 9 against the appellant, Corporate 
debtor, in respect of debt arising out of a construction contract. The Adjudicating Authority (NCLT) 
admitted said application and declared moratorium. The appellant challenged the impugned order on 
ground that the Adjudicating Authority had not given any notice to it and admitted application in violation 
of rules of natural justice. Parties submitted that they had settled dispute and if impugned order was 
set aside on ground of violation of principle of natural justice the respondent will withdraw application.

Held that the impugned order was passed in violation of principles of natural justice and hence the im-
pugned order was to be set aside and the liberty should be given to the financial creditor to withdraw 
application filed under section 9.

Case review : Narmada Construction (Indore) (P.) Ltd. v. Agroh Infrastructure Developer (P.) Ltd. [2017] 
82 taxmann.com 261/142 SCL 159 (NCLT-Ahd.) set aside.

3

Alchemist Asset Reconstruction Company Ltd. v. Hotel Gaudavan (P.) Ltd. [2017] 88 
taxmann.com 202/[2018] 145 SCL 428 (SC)

 Arbitration proceedings cannot be initiated after imposition of moratorium after section 14(1)(a) has 
come into effect; it will be non est in law and cannot be allowed to continue [Sec. 14]

Alchemist Asset Reconstruction Company Ltd. v. Hotel Gaudavan (P.) Ltd. [2017] 88 taxmann.com 
202/[2018] 145 SCL 428 (SC)

The petition filed under Insolvency and Bankruptcy Code, 2016 was admitted by National Company Law 
Tribunal and as a result, moratorium imposed by section 14 came into effect and Interim Resolution Pro-
fessional was appointed. despite moratorium, the respondent sought to initiate arbitration proceedings.

Held that mandate of new Insolvency Code is that, the moment an insolvency petition is admitted,  
moratorium that comes into effect under section 14(1)(a) expressly interdicts institution or continuation 
of pending suits or proceedings against the Corporate debtors. The arbitration proceeding sought to be 
initiated after said moratorium was non est in law and could not have been allowed to continue.
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4

Alpha & Omega Diagnostics (India) Ltd. v. Asset Reconstruction Company of India 
Ltd. [2018] 91 taxmann.com 162 (NCL-AT)

 Adjudicating Authority was justified in admitting application under section 10 subject to exception 
that property not owned by corporate debtor would not fall within ambit of moratorium as per section 
14 and, consequently, moratorium would include assets of corporate debtor only [Sec. 10]

Alpha & Omega Diagnostics (India) Ltd. v. Asset Reconstruction Company of India Ltd. [2018] 91 
taxmann.com 162 (NCL-AT)

where the appellant/corporate applicant filed an application under section 10 for initiation of the corpo-
rate insolvency resolution process in its own case, the Adjudicating Authority was justified in admitting 
said application subject to exception that property not owned by the corporate debtor would not fall 
within ambit of moratorium as per section 14 and, consequently, moratorium would include assets of 
the corporate debtor only and not any assets-movable or immovable, of a third party.

Case review : Alpha & Omega Diagnostics (India) Ltd. v. Asset Reconstruction Company of India Ltd. 
[2017] 83 taxmann.com 359 (NCLT - Mum.) affirmed.

5

Anark Aluminium Ltd. v. State Bank of India [2018] 92 taxmann.com 147 (NCLT - Hyd.)

 Where corporate debtor, a Special Purpose Vehicle (SPV), was established to take up implementation 
of Alumina Refinery for manufacture of alumina but it could not commence commercial operations 
due to non-availability of raw material as State Mineral Development Corporation APMDC had can-
celled ore supply agreement, since corporate debtor had not taken matter to State Government and in 
view of fact huge public money had already been invested by banks and said project had a potential of 
employment generation for more than 1000 employees, application filed under section 10 to initiate 
insolvency resolution process was to be rejected [Sec. 10]

Anark Aluminium Ltd. v. State Bank of India [2018] 92 taxmann.com 147 (NCLT - Hyd.)
The corporate debtor, a Special Purpose vehicle (SPv), was established to take up implementation of 
Alumina Refinery for manufacture of Alumina in first stage. It availed financial facilities from consor-
tium led by respondent. The company had completed project but it could not commence commercial 
operations due to non-availability of raw material as Andhra Pradesh Mineral development Corporation 
(APMdC) had cancelled ore (bauxite) supply agreement. The corporate debtor failed to repay. Thus, the 
accounts of corporate debtor were classified as NPA. Subsequently, corporate debtor filed application 
to initiate insolvency resolution process against itself.
Held that huge public money had already been invested by the banks and there was also contribution 
of promoters towards the project which had a potential of employment generation of more than 1,000 
employees directly and indirectly. Instead of winding up/liquidating company, as it was a still born baby, 
all parties were to be directed to explore various possible avenues for operation/running of company as 
winding up/liquidation of same might not be in the interest of Nation. However, both the parties pleaded 
with closed view to liquidate company inspite of fact that Rs. 5,712 crores had already been invested 
in the project. They were not open to idea of exploring various avenues for commencing commercial 
production, even though project was completed and lying idle for more than 4 years. Further, the cor-
porate debtor also failed to produce any document to prove that they had taken up matter of revoking 
cancellation of Bauxite Supply Agreement with the State Government. Therefore, in the interest of all 
stakeholders, shareholders especially public funds of banks, instant petition could not be admitted; 
therefore, same was to be rejected.
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6

Anil Kumar v. Rolex Cycles (P.) Ltd. [2017] 86 taxmann.com 33 (NCLT - Chd.)

 Where personnel of corporate debtor did not co-operate with Interim Resolution Professional (IRP) 
appointed by Tribunal, IRP would continue to function as Resolution Professional till he was replaced 
and would not become functus officio to stall resolution process in petition which had been admitted 
by Tribunal [Sec. 19]

Anil Kumar v. Rolex Cycles (P.) Ltd. [2017] 86 taxmann.com 33 (NCLT - Chd.)

Interim Resolution Professional (IRP) filed application under section 19 for issuing necessary directions 
because of non-co-operative attitude of personnel of Corporate debtor. Applicant alleged that he was 
not provided required information. director of Corporate debtor raised preliminary objection that after 
expiry of 30 days from date of appointment, applicant became functus officio in terms of section 16(5).

Held that attitude of key managerial personnel of Corporate debtor was non-cooperative and they should 
have assisted Interim Resolution Professional in performance of his time bound duties. Therefore, the 
applicant appointed by Tribunal would continue to function as a Resolution Professional in terms of 
Code and Regulations framed therein till he was replaced.

The Interim Resolution Professional would not become functus officio to stall resolution process in 
petition which had been already admitted by Tribunal as Adjudicating Authority.

7

Anil Mahindroo v. Earth Iconic Infrastructure (P.) Ltd. [2018] 91 taxmann.com 143 
(NCL-AT)

 Where respondent/corporate debtor undertook to pay ‘committed returns’ from date of execution of 
agreement till physical possession of unit was handed over to appellant, appellant had successfully 
proved that money disbursed by them was against consideration for time value of money and thus, 
for all purpose, they came within meaning of financial creditor [Sec. 5(8)]

Anil Mahindroo v. Earth Iconic Infrastructure (P.) Ltd. [2018] 91 taxmann.com 143 (NCL-AT)
The appellants entered into sale-purchase agreement/memorandum of understanding with the respondent 
‘infrastructure company’ for purchase of a flat in a project developed by the respondent. The appellant 
chose committed return plan. The respondent undertook to pay a particular amount to the appellant each 
month as ‘committed returns’ from date of execution of agreement till time actual physical possession 
of unit was handed over to the appellant. The respondent stopped paying committed returns.
Held that the appellant was an ‘investor’ and amount since due to the appellant would come within 
meaning of the ‘financial debt’.

8

Annapurna Infrastructure (P.) Ltd. v. SORIL Infra Resources Ltd. [2018] 91 taxmann.
com 79 (NCL-AT)

 As apparent from Form 5 of Insolvency and Bankruptcy (Application to Adjudicating Authority) 
Rules, 2016, for purpose of Insolvency and Bankruptcy Code, an Arbitral Award has been held to be 
a document of debt [Sec. 3(11)]


