Contents

PAGE
1
OVERVIEW OF SARFAESI ACT
1.1  Background 1
1.1-1  Historical background of the present SARFAESI Act 2
1.1-2  Constitutional Validity of SARFAESI Act 3
1.1-3  SARFAESI Act applies to Jammu and Kashmir 4
1.2 Salient features of SARFAESI Act 5
1.2-1  Enforcement of Security Interest 6
1.2-2  Securitisation 7
1.2-3  Asset Reconstruction 8
1.2-4 Registration of securitization, reconstruction and
creation of security interest 9
1.3 Some problems in SARFAESI Act 10
1.3-1  Lenders’ Liability and Fair Practices Code 12
1.4  Parallel proceedings under SARFAESI/RDBA, Civil Court
and Insolvency Code permissible 12
1.4-1  Corporate applicant can file application for insolvency
resolution even if Banks are contemplating invoking
SARFAESI 13
1.4-2  Proceedings against guarantor under SARFAESI
even if CIRP pending 14
1.4-3  RDB Act and SARFAESI Act are complimentary
to each other 14
1.4-4  Parallel proceedings under SARFAESI/RDBA and
Insolvency Code permissible 14

I-5



1.5

1.6

1.7

1.8

2.1

2.2

CONTENTS I-6

PAGE

1.4-5 Action can be taken under SARFAESI Act even if
proceedings pending before DRT 15
1.4-6 Civil suit need not be withdrawn 15

1.4-7  Proceedings under SARFAESI are ‘civil proceedings’ 16
SARFAESI Act overrides provisions of other laws and

instruments 16
1.5-1  Act overrides State Relief Undertakings Act 16
1.5-2  Secured creditor can stay outside liquidation

process and enforce his security under SARFAESI 17
Moratorium under Insolvency Code applies to actions under
SARFAESI Act 17
Central Government can grant exemptions or apply
provisions of Act 17
1.7-1  Application of SARFAESI Act to NBFC 18
1.7-2  Application of SARFAESI Act to housing finance

companies 18
1.7-3  Asian Development Bank is Financial Institution 19
1.7-4  SARFAESI Act extended to co-operative banks

and regional rural banks 19
Protection of Acts done in good faith 19

2

ENFORCEMENT OF SECURITY INTEREST

Bank can recover loans by enforcing security interest 20
2.1-1  When security can be enforced 20
2.1-2  Meaning of ‘debt’ 21
2.1-3  Financial lease 22
Meaning of ‘security interest’ 22
2.2-1 Meaning of ‘property’ 23
2.2-2  Hypothecation 23
2.2-3  Exclusions from ‘security interest’ 23
2.2-4  Meaning of ‘financial asset’ 26

2.2-5 Financial Assistance - Meaning 27



I-7

23

24

2.5

2.6

2.7

CONTENTS

Who is ‘secured creditor’

2.3-1  Meaning of ‘bank’

2.3-2  Financial Institution

2.3-3  Public Financial Institution

When an action for enforcement of security can be initiated
2.4-1 Whois ‘Borrower’

2.4-2 Security agreement

2.4-3  Meaning of Default’

2.4-4  Secured debt

2.4-5 Foreclosure of loan

2.4-6  Meaning of Non-Performing Asset

2.4-7  Guidelines of RBI in respect of NPA

How to enforce security interest

2.5-1 Requirements of notice

2.5-2  Mode of serving notice

2.5-3  Provision when joint financing is involved
2.5-4  Opportunity to borrower to reply

Measures that can be taken after non-payment within
60 days from notice

2.6-1 Can debtor of borrower be asked to make payment
directly to Bank/FI

2.6-2  Cost and expenses can be recovered from borrower
2.6-3  Excess amount to be refunded to borrower

2.6-4  Secured creditor can proceed against borrower
for balance amount

2.6-5  Secured creditor can directly proceed against
guarantor

How the secured creditor can exercise his right
2.7-1  Restrictions on borrower after receipt of notice
2.7-2  Secured Creditor gets only rights which borrower had

2.7-3  Mortgaged property can be given on lease and then
lessee cannot be disposed

PAGE
27

28
28
29
29
30
30
30
31
31
31
32
32
33
33
34
35

36

37
38
39

39

40
41
41
42

42



2.8

29

2.10

2.11

3.1

3.2

3.3

3.4
3.5

CONTENTS

Other related provisions
2.8-1  Effect of transfer of asset to third person

2.8-2  Significance of ‘as if transfer is made by owner of
Asset’

2.8-3  Right of secured creditor subject to statutory right
2.8-4  Priority of other dues

Borrower can pay amount any time before sale or transfer
of asset and take back possession

2.9-1 Time limit for taking action after serving of notice
Jurisdiction of civil court barred
2.10-1 When Courts may interfere

Protection to secured creditor for acts in good faith

3

PROCEDURE FOR SALE OF ASSETS

Sale of asset directly or to ARC

3.1-1 Prudential norms for sale transactions

3.1-2  Assistance of Magistrate to take over position
Procedure in respect of movable secured asset

3.2-1  Valuation of movable secured asset

3.2-2  Sale of movable secured assets

3.2.3  Transfer of mortgage, hypothecation or pledge
of movable property or right or interest in security

3.2-4  Wide flexibility in sale of assets

3.2-5  Certificate of sale

Procedure in respect of sale of immovable secured asset
3.3-1  Valuation of immovable secured asset

3.3-2  Procedure for sale of immovable secured assets

3.3-3  Provision in respect of immovable property subject
to encumbrances

Appointment of manager for secured assets
Provisions if borrower company is under winding up

3.5-1  Provision in respect of workmen’s dues

I-8

PAGE
43

43

43
43
46

49
50
51
51
52

53
53
53
56
57
58

59
59
59
60
61
61

65
66
68
69



I-9

3.6

4.1

4.2

4.3

4.4

4.5

CONTENTS

3.5-2 Permission of Company Court required after
winding up order made?

Takeover of management of defaulting borrower

3.6-1  Change of directors/appointment of administrator
3.6-2  Effect of the notice

3.6-3  Effect of takeover of management

3.6-4  Guidelines for exercise of power

4

APPLICATION, APPEALS AND PENALTY UNDER SARFAESI ACT

Application against order of Bank/FI before DRT
4.1-1 Who can file application before DRT

4.1-2  Application only after action has been taken under
section 13(4) of SARFAESI Act

4.1-3  Any person can make application under section 17(1)
4.1-4  Application by lessee or tenant

4.1-5  No automatic stay if application is filed

Jurisdiction of DRT where application to be filed

4.2-1  Consideration of application by DRT

4.2-2  DRT can consider and decide tenancy or leasehold
rights

Appeal against order of DRT
4.3-1  Pre-deposit if appeal before DRAT
4.3-2  Procedure for appeal

4.3-3  Secured creditor or any person claiming right can
file a caveat

Compensation to borrower for wrongful action by secured
creditor

Punishment for offences

4.5-1 Offences by company

PAGE

69
70
70
71
71
72

74
74

75
76
77
77
77
78

78
79
79
80

81

81
82
82



5.1

5.2

5.3

5.4
5.5

5.6
5.7

6.1

CONTENTS

5

SECURITISATION

What is ‘securitisation’
5.1-1  RBI guidelines on securitization of standard assets

5.1-2  Assignment of debts/NPAs between banks inter seis
permissible

Purpose of securitisation

5.2-1  Securitisation with or without recourse

5.2-2  Definition of ‘Securitisation’

5.2-3  Assets that can be securitised

5.2-4  Long dated assets and short dated funding sources
5.2-5 Mortgage securitisation or asset securitisation
How securitisation process works

5.3-1 Process of securitisation

5.3-2  Summary of process

5.3-3  Advantages of Securitisation

Credit rating is of assets securitised and not of the originator

Public issue and listing of securitised certificates or
instruments

Accounting for securitisation

Legal framework for securitisation

5.7-1  Qualified Buyer (OB)

5.7-2  Forming a scheme and issue of security receipt
5.7-3  If assets not realised as per scheme

5.7-4 Registration of security receipt under Registration
Act not required

6

ASSET RECONSTRUCTION COMPANIES

Role of ARC in SARFAESI Act

6.1-1 Registration of Asset Reconstruction Company

I-10

PAGE

84
85

85
85
87
87
87
88
88
88
89
90
90
92

92
93
93
93
95
96

96

97
97



I-11 CONTENTS

PAGE
6.1-2  Requirements of Asset Reconstruction Company
for registration 98
6.2  Procedure for registration of ARC 99
6.2-1  Cancellation of registration 99
6.2-2  Business that can be carried out by ARC 100
6.2-3  Asset Reconstruction company exempt from
certain NBFC provisions 100
6.3 Powers of RBI over ARC 101
6.4 RBI guidelines for ARC 101
6.4-1  Policy of asset reconstruction 102
6.4-2  Securitisation and ARC 102
6.4-3 Other requirements in respect of ARC 102
6.5 Operational guidelines to ARC 103
6.6  Penalty on ARC for non-compliance 103
6.7  Acquiring financial assets by ARC from Bank/FI 104
6.7-1  Modes of acquiring financial asset 105
6.7-2  Isit transfer of actionable claim 106
6.7-3  Company enters into shoes of Bank/FI after
acquiring asset 106
6.7-4  Transfer of pending applications to one DRT 107
6.8  Notice to borrower/Registrar etc. 108
6.8-1  Effect of the notice 108
6.8-2  Arbitration Mandatory 109
6.9 Asset Reconstruction 109
6.9-1 Measures for asset reconstruction 110
7
REGISTRATION OF TRANSACTIONS UNDER SARFAESI ACT
7.1 Central Registry 111
7.1-1  Registration with Central Registry in addition to
other registration that may be required 112
7.1-2  Maintenance of Central Register 112

7.1-3  Integration of Central Registry with other
registering authorities 113



7.2

7.3

7.4

8.1

8.2

CONTENTS I-12

PAGE

Registration of agreement 114
7.2-1  Rectification in matter of delay or omission

registration, modification and satisfaction 114
7.2-2 Registration under Registration Act required in case

of immovable property? 114
7.2-3 Satisfaction or payment of security interest 115
7.2-4  Inspection of Central Register 115
Registration of security interest by Secured and other
creditors 116
7.3-1  Creditors other than secured creditors can register

security interest 116
7.3-2  Registration of transactions will be deemed to

be public notice 117
7.3-3  No right of enforcement of securities unless security

interest is registered 118
7.3-4  Priority to secured creditors if debt registered 118
Penalty for default 119

8
RECOVERY OF DEBTS AND BANKRUPTCY ACT, 1993

Background of RDB Act 121
8.1-1  Purpose of RDB Act 121
8.1-2  Overall scheme of the Act 122
8.1-3 RDB Act is mainly a procedural Act 123
8.1-4  RDB Act and SARFAESI Act are complimentary

to each other, actions under both possible 123
8.1-5  Parallel proceedings under SARFAESI/RDBA and

Insolvency Code permissible 123
8.1-6  Priority to secured creditors 124
8.1-7  Overriding provisions of RDB Act 124
8.1-8  Insolvency Code and RDB Act 126
Jurisdiction of Civil Court is barred 127

8.2-1  Court decree can be executed by DRT 128



I-13

8.3

8.4

8.5

8.6

8.7
8.8

8.9

CONTENTS

8.2-2  Decree of foreign Court should be executed
through DRT only

Application to DRT for recovery of debts

8.3-1  Who can apply to DRT for recovery of debt
8.3-2  Monetary limit for applicability of the RDB Act
8.3-3  Limitation Act applicable to DRT

8.3-4  Meaning of ‘debt’

8.3-5  Wide definition of ‘debt’

Debt Recovery Tribunal

8.4-1 Powers and jurisdiction of DRT

8.4-2  Counter-claims can be considered by DRT
8.4-3  Other Powers of DRT

8.4-4  DRT cannot adjudicate workmen’s claims
Application before Debt Recovery Tribunal

8.5-1  Procedure after filing of application

8.5-2  Final order, distribution of assets and recovery
8.5-3  Proceedings against guarantor before DRT
8.5-4  Procedure in office of DRT

8.5-5  Applications, documents and statements in
electronic form

Appeal against order of DRT

8.6-1  Procedures at DRAT

8.6-2  Pre-deposit for filing appeal

8.6-3  DRAT can review its interim and final orders
Common provisions relating to DRT and DRAT
Further appeals after order of DRAT

8.8-1  Banking Ombudsman can be approached
Recovery Powers after issue of certificate

8.9-1  Appeal against order of recovery officer

8.9-2 Recovery procedures

PAGE

128
128
129
130
131
131
133
133
135
135
137
138
139
140
142
143
144

145
145
147
147
149
149
150
151
151
152
152



APPENDIX 1

APPENDIX 2

APPENDIX 3

APPENDIX 4

APPENDIX 5

APPENDIX 6

APPENDIX 7

APPENDIX 8

APPENDIX 9

APPENDIX 12 :

APPENDIX 13

APPENDIX 14 :

APPENDIX 15 :

CONTENTS

APPENDICES

: SECURITISATION AND RECONSTRUCTION OF

FINANCIAL ASSETS AND ENFORCEMENT OF
SECURITY INTEREST ACT, 2002

: SECURITY INTEREST (ENFORCEMENT) RULES,

2002

: SECURITISATION AND RECONSTRUCTION OF

FINANCIAL ASSETS AND ENFORCEMENT OF
SECURITY INTEREST (CENTRAL REGISTRY)
RULES, 2011

: SECURITISATION COMPANIES AND RECONSTRUC-

TION COMPANIES (RESERVE BANK) GUIDELINES
AND DIRECTIONS, 2003

: CHANGEINOR TAKEOVER OF THE MANAGEMENT

OF THE BUSINESS OF THE BORROWER BY SECU-
RITISATION COMPANIES AND RECONSTRUCTION
COMPANIES (RESERVE BANK) GUIDELINES, 2010

: DIRECTIONS/INSTRUCTIONS ISSUED TO SECU-

RITISATION COMPANIES/RECONSTRUCTION
COMPANIES

: FAIR PRACTICES CODE FOR ASSET RECON-

STRUCTION COMPANIES

: CIRCULARS & NOTIFICATIONS ISSUED UNDER

SECURITISATION AND RECONSTRUCTION OF
FINANCIAL ASSETS AND ENFORCEMENT OF
SECURITY INTEREST ACT, 2002

: REMOVAL OF DIFFICULTY ORDER OF 2002
APPENDIX 10 :
APPENDIX 11 :

REMOVAL OF DIFFICULTY ORDER OF 2004

RESERVE BANK OF INDIA (SECURITISATION OF
STANDARD ASSETS) DIRECTIONS, 2021

RECOVERY OF DEBTS AND BANKRUPTCY ACT,
1993

: DEBTS RECOVERY TRIBUNAL (FINANCIAL AND

ADMINISTRATIVE POWER) RULES, 1997

DEBTS RECOVERY TRIBUNAL (PROCEDURE)
RULES, 1993

DEBTS RECOVERY TRIBUNAL (PROCEDURE FOR
APPOINTMENT AS PRESIDING OFFICER OF THE
TRIBUNAL) RULES, 1998

I-14

PAGE

157

204

234

240

265

270

292

295
306
308

310

311

340

341

359



I-15

APPENDIX 16 :

APPENDIX 17 :

APPENDIX 18

APPENDIX 19 :

APPENDIX 20 :

APPENDIX 21 :

APPENDIX 22 :
APPENDIX 23 :

APPENDIX 24

APPENDIX 25 :

CONTENTS

DEBTS RECOVERY TRIBUNAL (PROCEDURE
FOR INVESTIGATION OF MISBEHAVIOUR OR
INCAPACITY OF PRESIDING OFFICER) RULES,
2010

DEBTS RECOVERY APPELLATE TRIBUNAL (PRO-
CEDURE) RULES, 1994

: DEBTS RECOVERY APPELLATE TRIBUNAL (PRO-

CEDURE FOR APPOINTMENT AS CHAIRPERSON
OF THE APPELLATE TRIBUNAL) RULES, 1998

DEBTS RECOVERY APPELLATE TRIBUNAL
(FINANCIAL AND ADMINISTRATIVE POWER)
RULES, 1997

DEBTS RECOVERY TRIBUNALS (REFUND OF
COURT FEE) RULES, 2013

DEBTS RECOVERY TRIBUNALS & DEBTS RE-
COVERY APPELLATE TRIBUNALS ELECTRONIC
FILING RULES, 2020

NOTIFICATIONS

ENFORCEMENT OF SECURITY INTEREST AND
RECOVERY OF DEBTS LAWS AND MISCELLA-
NEOUS PROVISIONS (AMENDMENT) ACT, 2016

: DATE OF ENFORCEMENT OF PROVISIONS OF

ENFORCEMENT OF SECURITY INTEREST AND
RECOVERY OF DEBTS LAWS AND MISCELLA-
NEOUS PROVISIONS (AMENDMENT) ACT, 2016

TRIBUNALS REFORMS ACT, 2021

SUBJECT INDEX

PAGE

362

367

377

380

382

384
386

387

411
413

455



