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Direct Tax Vivad Se Vishwas Act, 2020 - Checklist I-21

1
INTRODUCTION

1.1 Backdrop 1

1.2 The
 
Act

 
comes

 
into

 
force

 
on

 
17-3-2020 2

1.2-1 Amendments
 
made

 
by

 
the

 
Taxation

 
Laws

 
and

 
Other

 Laws
 
(Relaxation

 
of

 
Certain

 
Provisions)

 
Ordinance,

 2020 2

1.2-2 Circular
 
No.

 
7/2020,

 
dated

 
4-3-2020,

 
is

 
withdrawn

 
and

 the
 
55

 
FAQs

 
in

 
that

 
circular

 
reissued

 
vide

 
new

 
Circular

 No.9/2020
 
with

 
statutory

 
binding

 
force

 
as

 
directions

 or
 
orders

 
for

 
removal

 
of

 
difficulties

 
under

 
sections

 
10

 and
 
11

 
of

 
DTVSV

 
Act,

 
2020 3

1.3 The
 
Act

 
provides

 
for

 
the

 
resolution

 
of

 
income-tax

 
disputes

 
only 3

1.3-1 The
 
Act

 
does

 
not

 
cover

 
disputed

 
dues

 
under

 
the

 
Black

 Money
 
(Undisclosed

 
Foreign

 
Income

 
and

 
Assets)

 
and

 Imposition
 
of

 
Tax

 
Act,

 
2015 4

1.3-2 The
 
Act

 
does

 
not

 
cover

 
disputes

 
relating

 
to

 
wealth

 
tax,

 security
 
transaction

 
tax,

 
commodity

 
transaction

 
tax

 and
 
equalisation

 
levy 4

1.4 Objects
 
of

 
the

 
Act 4

1.5 Salient
 
features

 
of

 
the

 
Act/the

 
Vishwas

 
Scheme 5

1.6 Constitutionality
 
of

 
the

 
V

 
Se

 
V

 
Act 13

1.7 Strict
 
interpretation

 
of

 
the

 
scheme

 
by

 
the

 
courts 15

CONTENTS

	 I-7



PAGE

2
IMPACT OF MAKING A DECLARATION WHETHER MAKING A 

DECLARATION UNDER V SE V AMOUNTS TO CONCEDING  
THE TAX POSITION AND WHAT ABOUT AMOUNTS  

ALREADY PAID WRT TO DISPUTED AMOUNTS

2.1 Availing
 
the

 
scheme

 
doesn’t

 
mean

 
foregoing

 
right

 
of

 
appeal

 
on

 same
 
issue

 
in

 
another

 
year 18

2-1-1 By
 
filing

 
declaration

 
under

 
the

 
Act

 
for

 
one

 
assessment

 year,
 
does

 
the

 
taxpayer

 
forego

 
his

 
right

 
of

 
appeal

 
on

 the
 
same

 
issue

 
in

 
another

 
assessment

 
year? 18

2.1-2 Will
 
the

 
result

 
of

 
this

 
Vivad

 
se

 
Vishwas

 
be

 
applied

 
to

 same
 
issues

 
pending

 
before

 
AO? 18

2.1-3 If
 
assessee

 
settles

 
dispute

 
under

 
the

 
Act,

 
can

 
Revenue

 to
 
contend

 
that

 
the

 
additions

 
have

 
been

 
accepted

 
by

 the
 
appellant

 
and

 
hence

 
he

 
cannot

 
dispute

 
it
 
in

 
future

 assessment
 
years? 19

2.2 Whether
 
assessee

 
can

 
opt

 
for

 
scheme

 
in

 
respect

 
of

 
pending

 
tax

 disputes
 
appeal

 
if
 
demand

 
already

 
paid 19

2.3 Whether
 
declarant

 
entitled

 
to

 
refund

 
of

 
amounts

 
paid

 
in

 
respect

 of
 
tax

 
arrears

 
if
 
it
 
exceeds

 
amounts

 
payable

 
u/s

 
3 19

2.3-1 Whether
 
refund

 
will

 
be

 
granted

 
in

 
cases

 
where

 
the

 assessee
 
has

 
already

 
paid

 
the

 
penalty

 
amount

 
in

 
full

 or
 

in
 

part
 

while
 

the
 

appeal
 

is
 

still
 

pending
 

and
 

the
 assessee

 
opts

 
for

 
declaration

 
under

 
the

 
Act? 20

2.4 Declaration
 
in

 
protective

 
assessment

 
cases 20

3
WHO CAN MAKE A DECLARATION & SETTLE  

TAX DISPUTES UNDER V SE V

3.1 Who
 
is

 
eligible

 
to

 
make

 
a
 
declaration

 
under

 
the

 
Act/Scheme? 22

3.2 Definition
 
of

 
‘person’ 23

3.3 Definition
 
of

 
‘appellant’ 23

3.3-1 Dispute 24

3.3-2 Appellate
 
Forum 26

3.3-3 Specified
 
Date 26
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3.4 If
 
case

 
pending

 
in

 
arbitration,

 
is

 
taxpayer

 
eligible

 
for

 
making

 declaration
 
under

 
the

 
Act? 26

3.5 If
 
proceeding

 
pending

 
before

 
AAR,

 
can

 
taxpayer

 
avail

 
Vivad

 Se
 
Vishwas? 27

3.5-1 If
 
a
 
writ

 
is

 
pending

 
against

 
order

 
passed

 
by

 
AAR

 
in

 
a
 HC

 
will

 
that

 
case

 
be

 
covered

 
and

 
how

 
disputed

 
tax

 to
 
be

 
calculated? 27

3.6 Persons
 
barred

 
from

 
making

 
a
 
declaration 27

3.6A No
 
bar

 
on

 
declaration

 
in

 
respect

 
of

 
a
 
person

 
who

 
availed

 
KVSS,

 1998 28

3.7 No
 
bar

 
on

 
declaration

 
in

 
respect

 
of

 
a
 
person

 
who

 
availed

 
the

 Direct
 
Tax

 
Dispute

 
Resolution

 
Scheme,

 
2016 28

3.8 Tax
 
arrear 28

3.8-1 Disputed
 
Tax 28

3.8-2 Disputed
 
Interest 34

3.8-3 Disputed
 
Penalty 34

3.8-4 Disputed
 
Fee 35

4
MEANING OF ‘APPEAL’

4.1 The
 
meaning

 
of

 
‘appeal’ 36

4.1-1 Are
 
appeals/disputes

 
relating

 
to

 
wealth

 
tax,

 
security

 transaction
 
tax,

 
commodity

 
transaction

 
tax

 
and

 
equal-

isation
 
levy

 
covered? 38

4.1-2 Whether
 
assessee

 
can

 
avail

 
of

 
the

 
Vivad

 
se

 
Vishwas

 for
 
some

 
of

 
the

 
issues

 
in

 
a
 
dispute/appeal

 
and

 
not

 
for

 other
 
issues

 
in

 
same

 
dispute/appeal? 38

4.1-3 Where
 
disputed

 
tax

 
includes

 
both

 
qualified

 
as

 
well

 as
 
non-qualified

 
tax

 
arrears,

 
can

 
taxpayer

 
apply

 
for

 settlement
 
under

 
the

 
Act

 
for

 
qualified

 
tax

 
arrears

 
only? 40

4.1-4 Where
 
there

 
are

 
two

 
appeals

 
filed

 
for

 
an

 
assessment

 year—one
 
by

 
the

 
appellant

 
and

 
one

 
by

 
the

 
tax

 
depart-

ment,
 
whether

 
the

 
appellant

 
can

 
opt

 
for

 
declaration

 of
 
only

 
one

 
appeal? 41

4.1-5 Whether
 
the

 
word

 
“appeal”

 
in

 
the

 
definition

 
of

 
‘disputed

 fee’,
 
‘disputed

 
interest’

 
and

 
‘disputed

 
penalty’

 
would

 cover
 
other

 
forms

 
of

 
disputes

 
in

 
Para

 
4.1

 
above? 42
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4.1-6 If
 
quantum

 
appeal

 
as

 
well

 
as

 
penalty

 
appeal

 
pending,

 can
 
taxpayer

 
settle

 
one

 
to

 
the

 
exclusion

 
of

 
the

 
other? 43

4.1-7 What
 
if
 
assessee

 
has

 
not

 
disputed

 
the

 
tax

 
but

 
wants

 to
 
settle

 
the

 
appeal/the

 
deemed

 
appeal

 
for

 
penalty? 43

4.1-8 Are
 
not

 
the

 
clarifications

 
of

 
CBDT

 
in

 
FAQ

 
8
 
(Para

 
4.1-6)

 and
 
FAQ

 
20

 
(Para

 
4.1-7)

 
contradictory

 
to

 
each

 
other? 44

4.1-9 Are
 
declarations

 
covering

 
disputed

 
interest

 
allowed

 where
 

there
 

is
 

no
 

dispute
 

on
 

tax
 

corresponding
 

to
 such

 
interest? 44

4.1-10 Where
 

assessee
 

files
 

declaration
 

for
 

settlement
 

of
 disputed

 
tax,

 
will

 
he

 
also

 
have

 
to

 
file

 
declaration

 
for

 waiver
 
of

 
interest

 
on

 
disputed

 
tax? 44

4.1-11 Whether
 
section

 
234E

 
and

 
section

 
234F

 
appeals

 
are

 covered? 44

4.1-12 Is
 
TDS/TCS

 
disputed

 
and

 
pending

 
in

 
appeal

 
covered

 under
 
the

 
Act? 44

4.1-13 Will
 

delay
 

in
 

deposit
 

of
 

TDS/TCS
 

be
 

also
 

covered
 under

 
Vivad

 
se

 
Vishwas? 45

4.1-14 Whether
 
applications

 
for

 
waiver

 
of

 
interest

 
pending

 before
 
competent

 
authority

 
is

 
an

 
“appeal”

 
under

 
the

 Act? 45

4.1-15 Whether
 
Vivad

 
se

 
Vishwas

 
can

 
be

 
availed

 
for

 
pro-

ceedings
 
pending

 
before

 
Authority

 
of

 
Advance

 
Ruling

 (AAR)? 45

4.1-16 If
 
CIT(Appeals)

 
has

 
given

 
an

 
enhancement

 
notice,

 
can

 the
 
appellant

 
avail

 
the

 
Vivad

 
se

 
Vishwas? 45

4.1-16A What
 

if
 

CIT(A)
 

issues
 

enhancement
 

notice
 

after
 31.01.2020

 
on

 
an

 
appeal

 
pending

 
before

 
him

 
as

 
on

 31.01.2020? 46

4.1-17 If
 
appeal

 
is

 
filed

 
before

 
High

 
Court

 
and

 
is

 
pending

 
for

 admission
 
as

 
on

 
31.1.2020,

 
whether

 
the

 
case

 
is

 
eligible

 for
 
Vivad

 
se

 
Vishwas? 46

4.1-17A Can
 
assessee

 
settle

 
departmental

 
appeal

 
to

 
HC

 
against

 ITAT’s
 
order

 
quashing

 
assessment

 
based

 
on

 
lack

 
of

 jurisdiction
 
of

 
AO? 46

4.1-18 If
 
a
 
writ

 
petition

 
is

 
pending

 
against

 
order

 
passed

 
by

 AAR
 
in

 
a
 
HC

 
will

 
that

 
case

 
be

 
covered? 46
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4.1-19 Will
 
a
 
case

 
be

 
eligible

 
for

 
declaration

 
if
 
a
 
writ

 
petition

 has
 
been

 
filed

 
and

 
is

 
pending

 
against

 
a
 
notice

 
issued

 u/s
 
148

 
and

 
no

 
assessment

 
order

 
passed

 
consequent

 to
 
that

 
notice? 47

4.1-20 Where
 
time

 
to

 
file

 
an

 
appeal

 
against

 
CIT(A)

 
order

 
has

 not
 
expired

 
as

 
of

 
31.01.2020

 
and

 
appeal

 
not

 
yet

 
filed? 47

4.1-21 Are
 
cases

 
pending

 
before

 
DRP

 
covered? 47

4.1-22 What
 
if
 
the

 
assessee

 
has

 
not

 
filed

 
objections

 
with

 
DRP

 and
 
the

 
AO

 
has

 
not

 
yet

 
passed

 
the

 
final

 
order

 
as

 
on

 31.01.2020?
 
Can

 
assessee

 
declare? 48

4.2 Meaning
 
of

 
the

 
word

 
‘pending’ 48

4.2-1 If
 
appeal

 
is

 
filed

 
before

 
High

 
Court

 
and

 
is

 
pending

 
for

 admission
 
as

 
on

 
31.1.2020,

 
whether

 
the

 
case

 
is

 
eligible

 for
 
Vivad

 
se

 
Vishwas? 48

4.2-2 Whether
 
a
 
time-barred

 
appeal

 
filed

 
can

 
be

 
said

 
to

 
be

 ‘pending’? 49

4.2-3 What
 
if
 
appeal

 
was

 
pending

 
on

 
31.01.2020

 
but

 
disposed

 off
 
by

 
appellate

 
forum

 
on

 
or

 
before

 
date

 
of

 
filing

 
the

 declaration? 51

4.2-4 Special
 

leave
 

granted
 

by
 

SC
 

and
 

appeal
 

yet
 

to
 

be
 filed-whether

 
‘pending

 
appeal’? 52

4.2-5 If
 
application

 
for

 
certificate

 
of

 
fitness

 
to

 
appeal

 
to

 
SC

 is
 

pending
 

before
 

HC
 

on
 

31.01.2020,
 

can
 

appeal
 

be
 regarded

 
as

 
pending

 
on

 
that

 
date? 53

4.2-6 Appeal
 

dismissed
 

by
 

ITAT
 

for
 

non-appearance
 

&
 
 

restored
 
whether

 
‘pending’ 54

4.2-7 If
 
appeal

 
is

 
pending,

 
neither

 
Designated

 
Authority

 
nor

 HC
 
can

 
hold

 
appeal

 
to

 
be

 
‘sham’ 54

4.2-8 Pending
 
petition

 
u/s

 
154

 
for

 
rectification

 
of

 
mistakes

 in
 
appellate

 
forum’s

 
order

 
is

 
not

 
pending

 
appeal 54

4.2-9 Appeal
 
pending

 
for

 
5
 
years

 
before

 
wrong

 
appellate

 forum
 
but

 
assessee

 
was

 
never

 
informed 55

4.2-10 If
 
appellate

 
forum

 
has

 
cancelled

 
the

 
assessment

 
with

 direction
 
to

 
AO

 
to

 
frame

 
the

 
assessment

 
de novo,

 
can

 assessee
 
settle

 
this

 
under

 
the

 
Act? 55

4.2-11 If
 
assessment

 
set

 
aside

 
for

 
giving

 
proper

 
opportunity

 to
 

an
 

assessee
 

on
 

the
 

additions
 

carried
 

out
 

by
 

the
 AO,

 
can

 
he

 
avail

 
the

 
Vivad

 
se

 
Vishwas

 
with

 
respect

 to
 
such

 
additions? 55
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4.3 Revision
 
application

 
pending

 
under

 
section

 
264 56

5
TAX ARREARS FOR WHICH A DECLARATION  

CANNOT BE MADE

5.1 Tax
 
arrears

 
in

 
respect

 
of

 
which

 
declaration

 
cannot

 
be

 
made 57

5.2 Bar
 
on

 
declaration

 
of

 
tax

 
arrears

 
relating

 
to

 
pending

 
appeals

 against
 
assessments

 
in

 
search

 
cases 57

5.3 Whether
 
declaration

 
barred

 
in

 
respect

 
of

 
pending

 
appeals

 
from

 assessments
 
following

 
survey

 
u/s

 
133A 58

5.4 Bar
 
on

 
declaration

 
of

 
tax

 
arrear

 
relating

 
to

 
assessment

 
year

 
in

 respect
 
of

 
which

 
prosecution

 
has

 
been

 
instituted 58

5.4-1 Will
 
the

 
bar

 
on

 
declaration

 
u/s

 
9(a)(ii)

 
apply

 
if
 
prose- 

cution
 
has

 
been

 
instituted

 
under

 
the

 
Black

 
Money

 
Act,

 2015
 
or

 
the

 
Wealth-tax

 
Act,

 
1957 60

5.4-2 Meaning
 

of
 

the
 

expression
 

“prosecution
 

has
 

been
 
 

instituted
 
on

 
or

 
before

 
the

 
date

 
of

 
filing

 
of

 
declaration”

 in
 
section

 
9(a)(ii) 61

5.4-3 What
 
if
 
prosecution

 
has

 
been

 
launched

 
for

 
any

 
partic-

ular
 
year

 
but

 
the

 
assessee

 
has

 
since

 
been

 
discharged

 by
 
the

 
competent

 
court?

 
Will

 
the

 
bar

 
under

 
section

 9(a)(ii)
 
apply? 62

5.5 Bar
 
on

 
declaration

 
of

 
tax

 
arrears

 
relating

 
to

 
any

 
undisclosed

 income
 
from

 
a
 
source

 
located

 
outside

 
India

 
or

 
undisclosed

 
asset

 located
 
outside

 
India 62

5.6 Bar
 

on
 

declaration
 

of
 

tax
 

arrears
 

relating
 

to
 

assessment
 

or
 
 

reassessment
 
made

 
under

 
information

 
received

 
under

 
any

 
DTAA 63

6
PERSONS WHO ARE BARRED FROM MAKING A  

DECLARATION UNDER THE ACT

6.1 Persons
 
barred

 
from

 
making

 
a
 
declaration 65

6.2 Object
 
of

 
barring

 
certain

 
persons

 
from

 
making

 
a
 
declaration 66

6.3 Bar
 
on

 
declaration

 
in

 
section

 
9
 
is

 
not

 
unconstitutional 66

6.4 ”On
 
or

 
before

 
the

 
filing

 
of

 
declaration” 67
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6.5 Persons
 
detainable

 
under

 
COFEPOSA

 
barred

 
from

 
making

 
a
 declaration

 
[clause

 
(b)

 
of

 
section

 
9] 67

6.5-1 Is
 
a
 
person

 
barred

 
from

 
making

 
a
 
declaration

 
if
 
an

 order
 

of
 

detention
 

is
 

made
 

against
 

a
 

person
 

under
 COFEPOSA

 
but

 
he

 
is

 
not

 
actually

 
detained? 68

6.5-2 When
 
is

 
the

 
bar

 
on

 
making

 
declaration

 
lifted

 
in

 
respect

 of
 
a
 
person

 
against

 
whom

 
detention

 
order

 
has

 
been

 made
 
under

 
COFEPOSA? 68

6.5-3 If
 
detention

 
order

 
is

 
made

 
under

 
COFEPOSA

 
against

 a
 
partner

 
of

 
a
 
firm

 
or

 
LLP,

 
is

 
firm

 
or

 
LLP

 
barred

 
from

 making
 
a
 
declaration? 69

6.6 Persons
 
prosecuted

 
or

 
convicted

 
under

 
specified

 
enactments

 are
 
barred

 
from

 
making

 
a
 
declaration

 
[clause

 
(c)

 
of

 
section

 
9] 69

6.6-1 Specified
 

enactments
 

under
 

which
 

prosecution
 

or
 conviction

 
bars

 
a
 
person

 
from

 
making

 
a
 
declaration

 for
 
any

 
assessment

 
year? 70

6.6-2 Will
 
a
 
person

 
be

 
barred

 
from

 
making

 
declaration

 
if
 prosecution

 
is

 
instituted

 
against

 
him

 
under

 
UAPA/

NDPS
 
Act/PC

 
Act,

 
1988/PMLA/PBPT

 
Act,

 
1988

 
after

 the
 
filing

 
of

 
declaration? 70

6.6-3 What
 
is

 
meant

 
by

 
on

 
or

 
before

 
the

 
filing

 
of

 
declaration? 70

6.6-4 Will
 
a
 
person

 
be

 
barred

 
from

 
making

 
declaration

 
if
 he

 
is

 
convicted

 
under

 
UAPA/NDPS

 
Act/PC

 
Act,

 
1988/

PMLA/PBPT
 
Act,

 
1988

 
after

 
the

 
filing

 
of

 
declaration? 70

6.6-5 What
 
is

 
the

 
meaning

 
of

 
the

 
expression

 
“prosecution

 has
 
been

 
instituted”? 71

6.6-6 What
 
is

 
the

 
effect

 
on

 
eligibility

 
of

 
a
 
person

 
to

 
file

 
dec-

laration
 
if
 
prosecution

 
has

 
been

 
instituted

 
against

 
him

 (a)
 
under

 
the

 
1961

 
Act

 
or

 
(b)

 
under

 
UAPA/NDPS

 
Act/

PC
 
Act,

 
1988/PMLA/PBPT

 
Act,

 
1988? 71

6.6-7 If
 
prosecution

 
is

 
instituted

 
under

 
UAPA/NDPS

 
Act/

PC
 
Act,

 
1988/PMLA/PBPT

 
Act,

 
1988

 
against

 
a
 
partner

 of
 
a
 
firm

 
or

 
LLP,

 
is

 
firm

 
or

 
LLP

 
barred

 
from

 
making

 a
 
declaration? 72

6.7 Person
 
against

 
whom

 
prosecution

 
has

 
been

 
initiated

 
under

 
IPC

 or
 
for

 
enforcement

 
of

 
any

 
civil

 
liability

 
or

 
person

 
convicted

 
of

 such
 
offence

 
[Clause

 
(d)

 
of

 
section

 
9] 73

6.7-1 Persons
 
against

 
whom

 
prosecution

 
has

 
been

 
initiated

 under
 
IPC

 
or

 
for

 
enforcement

 
of

 
any

 
civil

 
liability 73

6.7-2 Persons
 
convicted

 
of

 
such

 
offence 75
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6.8 Persons
 
notified

 
in

 
respect

 
of

 
securities

 
scam

 
of

 
1992

 
[clause

 (d)
 
of

 
section

 
9] 76

6.8-1 Whether
 
persons

 
notified

 
in

 
respect

 
of

 
securities

 
scam

 of
 
1991-1992

 
are

 
barred

 
from

 
making

 
declaration

 
if
 notification

 
comes

 
after

 
filing

 
of

 
declaration 76

7
COMPUTATION OF AMOUNT PAYABLE BY  

DECLARANT IN RESPECT OF ‘TAX ARREAR’

7.1 Amount
 
payable

 
where

 
declaration

 
relates

 
to

 
disputed

 
fee

 
with

 or
 
without

 
disputed

 
tax 77

7.1-1 Computation
 
of

 
amount

 
payable

 
in

 
respect

 
of

 
disputed

 fee
 
under

 
section

 
3 78

7.1-2 Is
 

there
 

no
 

provision
 

for
 

50%
 

concession
 

in
 

appeal
 pending

 
in

 
HC

 
on

 
an

 
issue

 
where

 
the

 
assessee

 
has

 
got

 relief
 
on

 
that

 
issue

 
from

 
the

 
SC? 79

7.1-3 Computation
 
where

 
declaration

 
relates

 
to

 
disputed

 
fee 79

7.2 Computation
 
of

 
‘tax

 
arrear’

 
in

 
respect

 
of

 
disputed

 
interest 84

7.2-1 Application
 
for

 
waiver

 
of

 
interest

 
is

 
not

 
“appeal”

 
and

 cant
 
be

 
settled

 
under

 
Vivad

 
se

 
Vishwas 85

7.2-2 Computation
 
of

 
amount

 
payable

 
in

 
respect

 
of

 
disputed

 interest
 
u/s

 
3 85

7.2-3 Is
 

there
 

no
 

provision
 

for
 

50%
 

concession
 

in
 

appeal
 pending

 
in

 
HC

 
on

 
an

 
issue

 
where

 
the

 
assessee

 
has

 
got

 relief
 
on

 
that

 
issue

 
from

 
the

 
SC? 86

7.2-4 Addition
 
was

 
made

 
u/s

 
143(3)

 
on

 
two

 
issues

 
whereas

 appeal
 
filed

 
only

 
for

 
one

 
addition.

 
Whether

 
interest

 and
 
penalty

 
be

 
waived

 
for

 
both

 
additions? 86

7.2-5 Are
 
declarations

 
covering

 
disputed

 
interest

 
allowed

 where
 

there
 

is
 

no
 

dispute
 

on
 

tax
 

corresponding
 

to
 such

 
interest? 87

7.2-6 Computation
 

where
 

declaration
 

relates
 

to
 

disputed
 interest

 
in

 
various

 
Combinations

 
of

 
circumstances 87

7.3 Computation
 
of

 
amount

 
payable

 
u/s

 
3
 
in

 
respect

 
of

 
disputed

 penalty 87
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7.3-1 Computation
 
of

 
amount

 
payable

 
in

 
respect

 
of

 
disputed

 interest
 
u/s

 
3 88

7.3-2 Is
 

there
 

no
 

provision
 

for
 

50%
 

concession
 

in
 

appeal
 pending

 
in

 
HC

 
on

 
an

 
issue

 
where

 
the

 
assessee

 
has

 
got

 relief
 
on

 
that

 
issue

 
from

 
the

 
SC? 89

7.3-3 Addition
 
was

 
made

 
u/s

 
143(3)

 
on

 
two

 
issues

 
whereas

 appeal
 
filed

 
only

 
for

 
one

 
addition.

 
Whether

 
interest

 and
 
penalty

 
be

 
waived

 
for

 
both

 
additions? 89

7.3-4 If
 
quantum

 
appeal

 
as

 
well

 
as

 
penalty

 
appeal

 
pending,

 can
 
taxpayer

 
settle

 
one

 
to

 
the

 
exclusion

 
of

 
the

 
other? 89

7.3-5 What
 
if
 
assessee

 
has

 
not

 
disputed

 
the

 
tax

 
but

 
wants

 to
 
settle

 
the

 
appeal/the

 
deemed

 
appeal

 
for

 
penalty? 90

7.3-6 Are
 
not

 
the

 
clarifications

 
of

 
CBDT

 
in

 
FAQ

 
8
 
(Para

 
7.3-4)

 and
 
FAQ

 
20

 
(Para

 
7.3-5)

 
contradictory

 
to

 
each

 
other? 90

7.4 Computation
 
of

 
amount

 
payable

 
in

 
respect

 
of

 
disputed

 
tax

 
u/s

 
3 90

7.4-1 Computation
 
of

 
disputed

 
tax

 
when

 
appeal/WP/SLP

 is
 
pending

 
as

 
on

 
31.01.2020 94

7.4-2 Computation
 
of

 
disputed

 
tax

 
where

 
appeal

 
filed

 
by

 the
 
appellant

 
is

 
pending

 
before

 
CIT(A) 95

7.4-3 Computation
 
of

 
disputed

 
tax

 
where

 
appeal/WP/SLP

 filed
 
by

 
the

 
appellant/department

 
is

 
pending

 
before

 ITAT/HC/SC 99

7.4-4 Computation
 

of
 

amount
 

payable
 

where
 

order
 

in
 
 

appeal/in
 
WP

 
passed

 
on

 
or

 
before

 
31.01.2020

 
&

 
time

 for
 

filing
 

appeal/SLP
 

against
 

such
 

order
 

has
 

not
 
 

expired
 
as

 
of

 
that

 
date 104

7.4-5 Computation
 
of

 
amount

 
payable

 
where

 
an

 
order

 
passed

 by
 
AO

 
on

 
or

 
before

 
31.01.2020

 
&

 
time

 
for

 
filing

 
appeal

 against
 
such

 
order

 
not

 
expired

 
as

 
of

 
that

 
date 105

7.4-6 Computation
 
of

 
amount

 
payable

 
where

 
objection

 
filed

 by
 
appellant

 
is

 
pending

 
before

 
the

 
DRP

 
u/s

 
144C

 
of

 the
 
1961

 
Act

 
as

 
on

 
31.01.2020 106

7.4-7 Computation
 
of

 
amount

 
payable

 
where

 
DRP

 
has

 
issued

 direction
 
u/s

 
144C(5)

 
and

 
the

 
AO

 
has

 
not

 
passed

 
any

 order
 
u/s

 
144C(13)

 
on

 
or

 
before

 
31.01.2020 108

7.4-8 Computation
 
of

 
amount

 
payable

 
where

 
an

 
application

 for
 
revision

 
u/s

 
264

 
is

 
pending

 
as

 
of

 
31.01.2020 110

I-15
	

CONTENTS
	



PAGE

7.4-9 Appeal/arbitration
 
is

 
pending

 
on

 
the

 
specified

 
date,

 but
 
a
 
rectification

 
is

 
also

 
pending

 
with

 
the

 
AO.

 
Will

 
the

 calculation
 
of

 
disputed

 
tax

 
be

 
calculated

 
on

 
rectified

 total
 
assessed

 
income? 111

7.5 Whether
 
credit

 
for

 
earlier

 
taxes

 
paid

 
against

 
disputed

 
tax

 
will

 be
 
available

 
against

 
the

 
payment

 
to

 
be

 
made

 
under

 
Vivad

 
Se

 Vishwas? 112

7.6 Case
 
Studies 113

8
PROCEDURE FOR MAKING DECLARATION AND  

PAYMENT UNDER THE ACT

8.1 Filing
 
of

 
declaration 124

8.1-1 Last
 
date 124

8.1-2 Designated
 
Authority 124

8.1-3 Declaration
 
in

 
accordance

 
with

 
section

 
4 124

8.1-4 Whether
 
any

 
documents

 
are

 
required

 
to

 
be

 
attached

 
to

 Form
 
1
 
-
 
e.g.

 
assessment

 
order/penalty

 
order

 
appealed

 against,
 
copy

 
of

 
appeal

 
filed

 
etc.? 126

8.1-5 Who
 
is

 
competent

 
to

 
sign

 
the

 
declaration

 
on

 
behalf

 of
 
the

 
declarant? 126

8.1-6 Whether
 
any

 
payment

 
to

 
be

 
made

 
prior

 
to

 
making

 the
 
declaration

 
and

 
whether

 
proof

 
of

 
payment

 
to

 
be

 attached
 
with

 
declaration? 126

8.1-7 The
 
declarant

 
has

 
not

 
paid

 
the

 
sum

 
determined

 
by

 the
 
designated

 
authority

 
within

 
15

 
days

 
of

 
the

 
grant

 of
 
certificate

 
in

 
Form

 
3
 
for

 
any

 
reason

 
including

 
non- 

realisation
 
of

 
the

 
cheque

 
presented

 
to

 
the

 
bank.

 
Will

 the
 
declarant

 
be

 
entitled

 
to

 
relief

 
under

 
the

 
Scheme? 126

8.2 Action
 
by

 
DA

 
on

 
declaration-order

 
&

 
grant

 
of

 
certificate 126

8.2-1 Whether
 
DA

 
can

 
amend

 
his

 
order

 
to

 
rectify

 
any

 
patent

 errors? 127

8.2-2 Where
 
tax

 
determined

 
by

 
DA

 
is

 
not

 
acceptable

 
can

 appeal
 
be

 
filed

 
against

 
the

 
order

 
of

 
designated

 
authority

 before
 
ITAT,

 
High

 
Court

 
or

 
Supreme

 
Court? 127

8.3 Compliance
 
required

 
by

 
declarant

 
on

 
issue

 
of

 
certificate

 
by

 
DA 127

8.3-1 What
 
about

 
withdrawal

 
of

 
appeals/WP/SLP

 
filed

 
by

 department
 
on

 
settlement

 
of

 
dispute? 128

	
CONTENTS

	
I-16



PAGE

8.4 Payment
 
by

 
the

 
declarant 128

8.4-1 How
 
much

 
time

 
shall

 
be

 
available

 
for

 
paying

 
the

 
taxes

 after
 
filing

 
a
 
declaration

 
under

 
the

 
Vivad

 
se

 
Vishwas? 129

8.4-2 Time-limit
 
for

 
payment

 
under

 
section

 
5(2)

 
is

 
within

 
15

 days
 
of

 
receipt

 
of

 
certificate

 
from

 
DA.

 
Whether

 
any

 time-limit
 
for

 
intimation

 
of

 
details

 
payment? 129

8.4-3 Once
 
declaration

 
is

 
filed

 
and

 
payment

 
is

 
not

 
made

 accordingly
 
due

 
to

 
financial

 
difficulties,

 
will

 
the

 
dec-

laration
 
be

 
null and

 
void ? 130

8.4-4 The
 

declarant
 

has
 

not
 

paid
 

the
 

amount
 

payable
 
 

under
 
the

 
Scheme

 
within

 
15

 
days

 
of

 
the

 
date

 
of

 
receipt

 of
 
certificate

 
from

 
DA

 
for

 
any

 
reason

 
including

 
the

 non-realisation
 
of

 
the

 
cheque

 
presented

 
to

 
the

 
bank.

 Will
 
the

 
declarant

 
be

 
eligible

 
for

 
the

 
relief

 
under

 
the

 Scheme? 130

8.4-5 Where
 
the

 
demand

 
in

 
case

 
of

 
an

 
assessee

 
has

 
been

 reduced
 
partly

 
or

 
fully

 
by

 
giving

 
effect

 
to

 
the

 
order

 of
 
appellate

 
forum,

 
how

 
would

 
the

 
amount

 
payable

 under
 
Vivad

 
se

 
Vishwas

 
be

 
adjusted? 131

9
CONSEQUENCES AND BENEFITS OF MAKING  

DECLARATION AND PAYMENT UNDER THE ACT

9.1 Order
 
u/s

 
5(1)

 
shall

 
be

 
conclusive

 
as

 
to

 
matters

 
stated

 
therein 132

9.2 No
 
foregoing

 
of

 
right

 
of

 
appeal

 
on

 
same

 
issue

 
in

 
another

 
year 132

9-2-1 By
 
filing

 
declaration

 
under

 
the

 
Act

 
for

 
one

 
assessment

 year,
 
does

 
the

 
taxpayer

 
forego

 
his

 
right

 
of

 
appeal

 
on

 the
 
same

 
issue

 
in

 
another

 
assessment

 
year? 133

9.2-2 Will
 
the

 
result

 
of

 
this

 
Vivad

 
se

 
Vishwas

 
be

 
applied

 
to

 same
 
issues

 
pending

 
before

 
AO? 133

9.2-3 If
 
assessee

 
settles

 
dispute

 
under

 
the

 
Act,

 
can

 
Revenue

 to
 
contend

 
that

 
the

 
additions

 
have

 
been

 
accepted

 
by

 the
 
appellant

 
and

 
hence

 
he

 
cannot

 
dispute

 
it
 
in

 
future

 assessment
 
years? 133

9.3 Will
 
there

 
be

 
immunity

 
from

 
prosecution? 133

9.3-1 Will
 
DA

 
also

 
pass

 
order

 
granting

 
expressly,

 
immunity

 from
 
levy

 
of

 
interest

 
and

 
penalty

 
by

 
the

 
AO

 
as

 
well

 
as

 immunity
 
from

 
prosecution? 134

I-17
	

CONTENTS
	



PAGE

9.4 If
 
loss

 
is

 
not

 
allowed

 
to

 
be

 
adjusted

 
while

 
calculating

 
disputed

 tax,
 
will

 
that

 
loss

 
be

 
allowed

 
to

 
be

 
carried

 
forward? 134

9.5 If
 
Vivad

 
Se

 
Vishwas

 
availed

 
for

 
transfer

 
pricing

 
adjustment,

 will
 
section

 
92CE

 
of

 
the

 
1961

 
Act

 
apply? 136

9.6 Whether
 
declarant

 
entitled

 
to

 
refund

 
of

 
amounts

 
paid

 
in

 
respect

 of
 
tax

 
arrears

 
if
 
it
 
exceeds

 
amounts

 
payable

 
u/s

 
3 136

9.6-1 Whether
 
refund

 
will

 
be

 
granted

 
in

 
cases

 
where

 
the

 assessee
 
has

 
already

 
paid

 
the

 
penalty

 
amount

 
in

 
full

 or
 

in
 

part
 

while
 

the
 

appeal
 

is
 

still
 

pending
 

and
 

the
 assessee

 
opts

 
for

 
declaration

 
under

 
the

 
Act

 
? 137

9.6-2 What
 
if
 
the

 
disputed

 
demand

 
including

 
interest

 
has

 been
 
paid

 
by

 
the

 
appellant

 
while

 
being

 
in

 
appeal? 137

9.7 Where
 
assessee

 
settles

 
TDS

 
as

 
deductor

 
of

 
TDS 138

9.7a Combination
 
:
 
Disputed

 
TDS/TCS

 
+

 
CIT(A)

 
+

 
Deductor/Col-

lector 138

9.7b Combination
 
:
 
Disputed

 
TDS/TCS

 
+

 
ITAT

 
+

 
Deductor/Collector 139

9.7c Combination
 
:
 
Disputed

 
TDS/TCS

 
+

 
ITAT

 
+

 
Department 140

9.7d Combination
 
:
 
Disputed

 
TDS/TCS

 
+

 
HC

 
+

 
Deductor/Collector 141

9.7e Combination
 
:
 
Disputed

 
TDS/TCS

  
+

 
HC

  
+

 
Department 141

9.7f Combination
 
:
 
Disputed

 
TDS/TCS

  
+

 
SC

 
+

 
Deductor/Collector 142

9.7g Combination
 
:
 
Disputed

 
TDS/TCS

 
+

 
SC

 
+

 
Department 143

9.7h Combination
 
:
 
Disputed

 
TDS/TCS

 
+

 
264

 
+

 
Deductor/Collector 143

9.7i Combination
 
:
 
Disputed

 
TDS/TCS

 
+

 
Arbitration/Conciliation/

Mediation
 
+

 
Assessee 144

9.7-1 Where
 

assessee
 

settles
 

TDS
 

appeal
 

or
 

withdraws
 
 

arbitration
 
(against

 
order

 
u/s

 
201)

 
as

 
deductor

 
of

 
TDS,

 will
 
credit

 
of

 
such

 
tax

 
be

 
allowed

 
to

 
deductee? 144

9.7-2 Where
 
assessee

 
settles

 
TDS

 
liability

 
as

 
deductor,

 
will

 he
 
get

 
consequential

 
relief

 
of

 
expenditure

 
allowance

 under
 
proviso

 
to

 
section

 
40(a)(i)/(ia)? 145

9.8 When
 

assessee
 

settles
 

his
 

own
 

appeal/arbitration,
 

will
 

the
 
 

deductor
 
in

 
default

 
get

 
consequential

 
relief

 
? 145

	
CONTENTS

	
I-18



PAGE

10
MISCELLANEOUS PROVISIONS

10.1 No
 
benefit

 
to

 
declarant

 
in

 
any

 
proceedings

 
other

 
than

 
those

 
in

 relation
 
to

 
which

 
declaration

 
is

 
made 147

10.2 Power
 
of

 
CBDT

 
to

 
issue

 
directions 147

10.3 Power
 
to

 
remove

 
difficulties 148

10.4 Power
 
of

 
Central

 
Government

 
to

 
make

 
rules 148

APPENDICES

	
u

	
DIRECT

 
TAX

 
VIVAD

 
SE

 
VISHWAS

 
ACT,

 
2020 151

	
u

	
DIRECT

 
TAX

 
VIVAD

 
SE

 
VISHWAS

 
RULES,

 
2020 162

	
u

	
‘DESIGNATED

 
AUTHORITIES’

 
UNDER

 
THE

 
‘DIRECT

 
TAX

 
VIVAD

 
SE

 VISHWAS
 
ACT,

 
2020’ 216

	
u

	
CLARIFICATIONS

 
ON

 
PROVISIONS

 
OF

 
DIRECT

 
TAX

 
VIVAD

 
SE

 
VISH-

WAS
 
ACT,

 
2020 220

	
u

	
PROCEDURE

 
FOR

 
MAKING

 
DECLARATION

 
IN

 
FORM

 
1
 
UNDER

 
SUB-

RULE
 
(1)

 
OF

 
RULE

 
3
 
AND

 
FURNISHING

 
UNDERTAKING

 
IN

 
FORM

 
2
 UNDER

 
SUB-RULE

 
(2)

 
OF

 
RULE

 
3
 
UNDER

 
THE

 
DIRECT

 
TAX

 
VIVAD

 SE
 
VISHWAS

 
RULES,

 
2020 235

I-19
	

CONTENTS
	


