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DIVISION ONE

GUIDE TO ARBITRATION AND
CONCILIATION ACT, 1996 AS AMENDED
BY ARBITRATION AND CONCILIATION

(AMENDMENT) ACT, 2019

1

ARBITRATION AS ALTERNATE DISPUTE
RESOLUTION MECHANISM

1.1 Need for ADR in commercial disputes 1.3

1.1-1 ADR - Alternate Dispute Resolution 1.3

1.1-2 What is ‘arbitration’ 1.4

1.1-3 Institutional mechanism for arbitration and recon-
ciliation 1.4

1.1-4 Institutional mechanism in international arbitra-
tion 1.5

1.1-5 Arbitration and Conciliation Act, 1996 promotes
institutional arbitration 1.6

1.1-6 Lok Adalats in India 1.6

1.2 Advantages of Arbitration 1.6

1.2-1 Arbitrator is not 'Court' 1.7

1.3 International scenario on Arbitration 1.7

1.3-1 Domestic scenario in respect of Arbitration 1.8

1.4 Purpose and Preamble to Arbitration and Conciliation Act 1.9

1.4-1 Earlier Acts 1.10
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1.4-2 Amendments made to 1996 Act in 2015 1.10

1.4-3 Amendments made to 1996 Act by Amendment Act
2015 shall not apply to proceedings commenced
before commencement of Amendment Act 1.12

1.4-4 Amendments to Arbitration and Conciliation Act,
1996 in 2019 1.12

1.5 Scheme of the Act 1.13

1.5-1 Law based on UNCITRAL model law 1.14

1.5-2 Areas where arbitration most suitable 1.15

1.5-3 Provisions in Arbitration Act have overriding
effect 1.15

1.5-4 Arbitration Act is a self contained code 1.15

1.5-5 Policy of least interference and support arbitration
process 1.16

1.5-6 Arbitration term insisting on making security
deposit in arbitration proceedings is valid 1.16

1.5-7 Arbitration term cannot be set aside on basis of
unequal bargaining power 1.16

1.6 Matters not referable to arbitration 1.16

1.6-1 Disputes regarding specific performance can be
referred to arbitration 1.17

2

COMMENCEMENT OF DOMESTIC
ARBITRATION

2.1 Background 1.18

2.1-1 Scope of provisions relating to domestic arbitra-
tion 1.19

2.1-2 Provision in other law which prohibits arbitration
override provisions of Arbitration and Conciliation
Act, 1996 1.19

2.1-3 Provisions of Arbitration and Conciliation Act
apply to arbitration under any other law, unless con-
trary to that law 1.20

2.1-4 Provisions of domestic arbitration are subject to
agreement with other countries 1.20

2.1-5 Parties can authorise any person or institution to
determine an issue 1.20
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2.1-6 Written communication in relation to arbitration 1.21

2.1-7 Waiver of right to object 1.22

2.1-8 Extent of judicial intervention in arbitration
proceedings 1.22

2.1-9 Administrative assistance to arbitral tribunal 1.23

2.2 Arbitration Agreement 1.23

2.2-1 Arbitration Agreement must be in writing 1.23

2.2-2 Arbitration clause in agreement 1.24

2.2-3 Essential elements of arbitration agreement 1.25

2.2-4 Arbitration clause can provide for two tier arbitra-
tion i.e. appeal against award of arbitrator to
another arbitrator/tribunal 1.26

2.2-5 Court/Judicial Authority cannot on own refer
matter to arbitration 1.26

2.2-6 Arbitration agreement perishes along with contract,
but not when there is breach 1.27

2.2-7 Arbitration clause valid even if main agreement is
declared void 1.28

2.2-8 Arbitration clause in MOU valid even if final agree-
ment not executed 1.28

2.2-9 Arbitration clause can be invoked more than once,
further affordability cannot be ground to reject a
reference 1.28

2.2-10 Unregistered Partnership firm can apply for arbit-
ration 1.29

2.2-11 Compulsory arbitration if bye-law/rules so provide 1.29

2.2-12 Arbitration clause by reference 1.29

2.2-13 Contract including arbitration clause through
e-mail is valid and enforceable 1.31

2.2-14 Attributes of Arbitration Agreement and Expert
Determination 1.31

2.2-15 Clause in agreement that decision of specified
authority would be final is not arbitration clause 1.31

2.3 Judicial authority bound to refer parties to arbitration where
there is an arbitration agreement 1.32

2.3-1 Application to judicial authority to be accompanied
by copy of arbitration agreement 1.33

PAGE

I-9 CONTENTS



2.3-2 Court has no option but to refer matter to arbitra-
tion 1.33

2.3-3 Arbitration can continue even if application is
pending with judicial authority 1.34

2.3-4 NCLT, MRTPC, Consumer forums etc. are ‘judicial
authorities’ 1.34

2.3-5 NCLT can exercise powers if violations independent
of arbitration agreement 1.36

2.3-6 NCLT  to  exercise  power  if  Arbitrator  has  no
powers to give statutory reliefs 1.37

2.3-7 Issues relating to insolvency proceedings or
winding up cannot be referred to Arbitrator 1.37

2.3-8 Insolvency Resolution Process should be dismissed
if dispute pending before Arbitral Tribunal 1.38

2.3-9 Matter can be referred to arbitration even if
appeal is pending if all parties agree 1.39

2.3-10 Criminal prosecution cannot be prevented 1.40

2.3-11 Proceedings with NCLT to continue if party has filed
its statement 1.40

2.3-12 Arbitration even if company is sick (but not after
commencement of insolvency proceedings) 1.40

2.3-13 Merits not to be discussed in application under
section 8 before judicial authority 1.41

2.3-14 Consumer Forum can entertain complaint irrespec-
tive of arbitration 1.41

2.3-15 Matter not to be split if partly covered under agree-
ment 1.42

2.3-16 Appointment of arbitrator by SC in case of interna-
tional commercial agreement governed by laws of
foreign country 1.42

2.3-17 Order  refusing  issue  to  refer  to  arbitration  is
appealable 1.42

2.4 Interim measures and reliefs by Court during arbitration
proceedings 1.42

2.4-1 Meaning of 'Court' 1.43

2.4-2 Arbitration proceedings must start within 90 days
if Court grants interim protection 1.44
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2.4-3 Normally no interim order by Court after com-
mencement of arbitration proceedings 1.44

2.4-4 Wide powers of Court to grant interim relief 1.45

2.4-5 Powers under section 9 of granting interim relief
apply to international commercial arbitration also 1.46

2.4-6 Order granting or refusing any relief under section
9 is appealable 1.46

3

APPOINTMENT OF ARBITRAL TRIBUNAL

3.1 Arbitration proceedings commence with constitution of
Arbitral Tribunal 1.47

3.1-1 Procedure for appointment of Tribunal 1.47

3.1-2 Person appointed as Arbitrator by name/designa-
tion 1.48

3.2 Approach High Court/Supreme Court if Arbitral Tribunal
cannot be constituted 1.49

3.2-1 Party can approach High Court/Supreme Court to
take measures if Arbitral Tribunal cannot be
constituted 1.50

3.2-2 Nature of order of Court under section 11(6) is
judicial 1.51

3.2-3 Objection about jurisdiction cannot be raised after
appointment of arbitrator, remedy is under section
16 1.52

3.2-4 Court cannot decide fees 1.52

3.2-5 ‘Court’ for issues relating to appointment of Arbi-
trator 1.53

3.2-6 Supreme Court/High Court only to examine exist-
ence of Arbitration Agreement 1.53

3.2-7 Appointment of Arbitrator is not delegation of pow-
ers by Court 1.54

3.2-8 Court should not go into merits of the case while
appointing arbitrator 1.54

3.2-9 Notice to other party is not required while appoint-
ing Arbitrator by Court 1.56

3.2-10 No appeal against order of Court appointing Arbi-
trator 1.56
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3.2-11 Disclosure by prospective arbitrator before his
appointment by Court 1.57

3.2-12 Arbitrator of nationality of third country may be
appointed by Court 1.57

3.2-13 Court may make scheme for dealing with issues
relating to appointment of Arbitrator 1.58

3.2-14 Only first request has to be considered by Court 1.58

3.2-15 Application should be disposed of by Court within
90 days 1.58

3.3 Quantum of fees payable to Arbitral Tribunal 1.58

3.3-1 High Court may frame rules to determine fees of
Arbitral Tribunal 1.59

3.4 Disclosure to be made by Arbitrator and suspicion about his
impartiality 1.60

3.4-1 Ground on which impartiality of arbitrator can be
suspected 1.60

3.4-2 Employee of one of the parties as arbitrator 1.61

3.4-3 Actual bias need not be proved, reasonable
apprehension is sufficient 1.61

3.4-4 Challenge about impartiality can be made even if
arbitrator appointed by High Court/Supreme
Court 1.62

3.4-5 Court may appoint another Arbitrator if person
mentioned as arbitrator is likely to be biased 1.62

3.4-6 Award nullity if Arbitrator is biased 1.62

3.4-7 No challenge about bias of arbitrator, if party
accepts award and money 1.63

3.4-8 Disclosure by Arbitrator if he has interest subse-
quent to his appointment 1.63

3.5 Challenge to appointment of Arbitrator 1.63

3.5-1 Doubt about impartiality or independence of
Arbitrator 1.63

3.5-2 Ineligibility of a person to be appointed as Arbitra-
tor in specified cases, but parties can waive the
ineligibility 1.64

3.5-3 Procedure to Challenge appointment of Arbitrator 1.64

3.5-4 Arbitral Tribunal to decide challenge 1.64
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3.5-5 Aggrieved party can challenge arbitral award if
arbitration proceedings continue despite his
objection 1.65

3.6 Termination of arbitrator and his substitution in case of
failure or impossibility to act 1.65

3.6-1 Termination of mandate on other grounds 1.66

3.6-2 Substitution of arbitrator after termination of
earlier arbitrator 1.66

3.7 Arbitral tribunal to rule on its jurisdiction and validity of
arbitration agreement 1.66

3.7-1 When pleas about jurisdiction should be raised 1.67

3.7-2 Decision of Arbitral Tribunal about jurisdiction 1.67

3.7-3 Decision of Arbitral Tribunal under section 16 is
appealable 1.68

3.7-4 Principle of waiver and estoppel if party submits to
arbitration 1.69

3.8 Interim measures that can be ordered by arbitral tribunal 1.69

3.8-1 The order of Arbitral Tribunal is enforceable as if
order of Court 1.70

3.8-2 Decision of Arbitral Tribunal under section 17 is
appealable 1.71

4

CONDUCT OF ARBITRAL PROCEEDINGS
IN DOMESTIC ARBITRATION

4.1 Arbitral Tribunal to conduct arbitration proceedings 1.72

4.1-1 Parties are free to agree on procedure, otherwise
Arbitral Tribunal to decide procedure 1.72

4.1-2 Place of arbitration 1.73

4.1-3 Date of Commencement of arbitration proceedings 1.73

4.1-4 Language of arbitration proceedings 1.74

4.2 Claim by aggrieved party and defence by another party 1.74

4.2-1 Hearings and written proceedings 1.75

4.2-2 Default of a party in making statement or submit-
ting defence 1.76

4.2-3 Arbitral Tribunal can appoint expert 1.76

4.2-4 Party can itself produce expert opinion 1.77
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4.2-5 Assistance of Court in taking evidence 1.78

4.2-6 Powers under section 27 apply to international com-
mercial arbitration also 1.79

4.3 Making of Arbitral Award 1.79

4.3-1 Rules applicable to substance of dispute 1.79

4.3-2 Decision making by panel of arbitrators by
majority 1.81

4.3-3 Award must be with reasons 1.81

4.3-4 Award of Arbitral Tribunal cannot go beyond con-
tract 1.82

4.3-5 Arbitrator cannot act irrationally or arbitrarily 1.82

4.4 Time limit for making arbitral award 1.82

4.4-1 Time limit can be extended with consent of parties 1.83

4.5 Fast track procedure for arbitration 1.84

4.5-1 Procedure to be followed in arbitration proceed-
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4.7 Form and contents of arbitral award 1.86
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4.7-2 Interim award can be made by arbitral tribunal 1.88

4.7-3 Interest that can be awarded by arbitral tribunal 1.88

4.7-4 Meaning of 'current rate of interest' 1.88

4.7-5 Judicial decisions in respect of interest 1.89

4.8 Registration and Stamp Duty on Arbitration Award 1.90

4.8-1 Registration of Arbitration Award 1.91

4.8-2 Transmission of security in case of Arbitration
Award 1.91

4.9 Cost of Arbitration 1.91

4.9-1 Arbitral Tribunal to decide who has to pay cost and
when cost is payable 1.91

4.9-2 Normally costs should be paid by unsuccessful
party, unless otherwise directed 1.92

4.9-3 Factors to be considered while determining ‘cost’ 1.92

4.9-4 Validity of agreement that one party will pay cost 1.92
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4.9-5 Deposit against cost and counter-claim of arbitra-
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deliver arbitral award without payment of cost 1.93
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Tribunal 1.94

4.11-2 Mandate of arbitrator terminates with termination
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4.12 Correction and interpretation of award; additional award 1.95
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5

APPEALS AGAINST ARBITRAL AWARD AND
ENFORCEMENT OF ARBITRAL AWARD

5.1 Background 1.97

5.2 Application for setting aside arbitral award 1.97

5.2-1 Application for amendment to add additional
grounds 1.97

5.2-2 Proceedings  under  section  34  are  summary
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allowed 1.98
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Court 1.100
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