Contents

S
Ll .

PAGE

About the Author I-5
Preface 17
Chapter-wise Marks Distribution 121
Analysis 1-23

1
TRANSFER PRICING

1.1  Need of transfer pricing 1
1.2 Evolution of transfer pricing in India 2
1.3  Meaning of transfer price 3
1.3.1  Use of transfer price to minimise taxes 4

1.4 What is transfer pricing? 4
1.4.1  Transfer pricing - Concept 5

1.4.2 Common businesstransactions, between group companies within 6

a MNE
1.4.3  Evolution of transfer pricing in India [Pre-2001 ERA] - Section 92 9
1.44  Computation of income having regard to the ALP - Section 92 - 12
Applicability of arm’s length principle

1.4.5 Base erosion concept - Non-applicability of arm’s length principle 14

1.4.6  Associated enterprises - Section 92A(1) 15

1.4.7 Deemed associated enterprises - Section 92A(2) 17

1.4.8  International transaction [Section 92B] 34

1.4.9  Arms’ length principle 43
1.4.10 Selection of tested party 62
1.4.11 Selection of profit level indicator 63
1.4.12 Selection of most appropriate method - Rule 10C 64

I-9

oNNVINXVL




TAXMANN®

1.5

1.6

1.4.13

1.4.14

1.4.15
1.4.16

1.4.17
1.4.18
1.4.19

CONTENTS

Data to be used for analyzing comparability of an uncontrolled
transaction with an international transaction

Where more than one price is determined [Section 92C] - From
1-4-2014 onwards

Functions, assets and risk (FAR) analysis

Documentations and compliances - Documentation requirement
under the Income-tax Act, 1961

Functional analysis
Audit report - Section 92E
Penalties

Country by country reporting

1.5.1
1.5.2
1.5.3
1.5.4
1.5.5

1.5.6
1.5.7

1.5.8

1.5.9
1.5.10
1.5.11

What is country by country reporting?

Objectives of country by country reporting

Three tier structure of documentation

Indian provisions relating to country-by-country reporting

Monetary threshold for maintenance of country-by-country
report

Intimation in Form 3CEAC

Time-limit for filing of country-by-country report under section
286 - As amended by the Finance Act, 2018

CBC reporting by Indian entity where it is member of interna-
tional group

Safeguards to avoid duplication
Non-compliance with CBC provisions
Definition

Specified domestic transactions

1.6.1

1.6.2
1.6.3
1.6.4
1.6.5

1.6.6

1.6.7
1.6.8

Transfer pricing on income from domestic related party trans-
actions - [Section 92(2A)]

Meaning of “specified domestic transaction” - [Section 92BA]
Meaning of eligible business
Threshold for specified domestic transaction

Computation of arm'’s length price and income of a specified
domestic transaction [Sections 92 & 92C]

Maintenance of information and documents and furnish report
of an accountant [Sections 92D & 92F]

Penalty provisions applicable to specified domestic transactions

Market value to be the arm’s length price of goods or services
in a specified domestic transaction [Sections 80A & 80-IA(8)]

I-10

PAGE
65

67

77
82

87
89
89
93
94
94
94
95
97

97
98

99

99
100
101
103
103

103
104
105
105

105

106
106



I-11

1.7

1.8

1.6.9

1.6.10

1.6.11
1.6.12
1.6.13
1.6.14
1.6.15

1.6.16

CONTENTS

Profit from transactions between an assessee carrying on “eligi-
ble business” and other assessees to be determined as per arm’s
length price [Section 80-IA(10)]

Transfer pricing rules for specified domestic transactions [Noti-
fication No. 41/2013 dated 10-6-2013]

Definition of “associated enterprise” [Rule 10A]
Definition of “enterprise” [Rule 10A]

Determination of ALP under section 92C - [Rule 10B]
Most appropriate method - [Rule 10C]

Information and documents to be kept and maintained under
section 92D [Rule 10D]

Report from an accountant to be furnished under section 92E

Safe harbour rules for specified domestic transaction

1.7.1

1.7.2

1.7.3

1.7.4
1.7.5
1.7.6

1.7.7

Eligible assessee who can opt for safe harbour rules - Rule
10THA

Eligible specified domestic transaction for safe harbour rules -
Rule 10THB

Safe harbour - Circumstances - When tax authorities will ac-
cept the transfer price (Rule 10THC)

No comparability adjustment and allowance
Maintenance of information and documents

Procedure under safe harbour rules for specified domestic
transaction - Rule 10THD

Information and documents to be kept and maintained for
specified domestic transaction - Rule 10D(2A)

Safe harbour rules for international transaction

1.8.1
1.8.2
1.8.3
1.8.4
1.8.5
1.8.6
1.8.7
1.8.8
1.8.9
1.8.10

Software development services

Information technology enabled services

Knowledge process outsourcing services

Intra-group loans to non-resident WOS in Indian currency
Intra-group loans to non-resident WOS in foreign currency
Contract R & D services

Low value-adding intra group services

Meaning of operating expense - Inclusion

Meaning of operating revenue

Meaning of operating profit margin

PAGE
107

108

108
109
110
110
111

111
113
113

113

~
~
BN

115

116

117
118
119
120
120
121
122
124
125
126
126

oNNVINXVL




TAXMANN®

1.8.11
1.8.12

CONTENTS

Meaning of employee cost

Meaning of relevant previous year

1.9  Transfer pricing assessment procedure in India

1.9.1
1.9.2
1.9.3
1.9.4
1.9.5

1.9.6
1.9.7

Appeal procedure

Power of Assessing Officer to determine the arm’s length price
Recomputation of income of counterparty AE

Reference to transfer pricing officer [Section 92CA]

Reference to transfer pricing officer - [Section 92CA] -
Time-limit for passing order

Rectification of TPO order
Powers of TPO

1.10 Secondary adjustment - Section 92CE

1.11 Dispute resolution mechanism under transfer pricing

1.12  Advance pricing agreement

1.12.1
1.12.2
1.12.3
1.12.4
1.12.5
1.12.6
1.12.7
1.12.8
1.12.9

1.12.10
1.12.11
1.12.12
1.12.13

1.12.14
1.12.15

What is advance pricing agreement (‘APA’) ?

APA’s binding nature

Unilateral, bilateral and multilateral

When can request for bilateral or multilateral APA be accepted
Advantages of APA program

Purpose of APA - Section 92CC - Diagram 1.72

Validity period of APA - Section 92CC

Binding nature of APA - Section 92CC

Applicability of APA in case of change in law or facts - Section
92CC

Conditions to declare APA as void ab initio - Section 92CC
Proceeding deemed to be pending in case of APA- Section 92CC
APA rules

Operation of transfer pricing provisions in case of pending APA
application

Negotiation in case of APA
Provision for roll back in APA Scheme - Section 92CC

1.13 Mutual agreement procedure

1.14 Miscellaneous transfer pricing provisions
MULTIPLE CHOICE QUESTIONS

ANSWERS

I-12

PAGE
126
127
129
129
130
131
132
133

135
135
137
142
147
147
147
148
150
150
150
151
151
152

152
153
154
159

160
160
171
174
187
220



I-13

2.1
2.2
2.3
2.3A
2.3B
2.3C
2.3D
24
2.5
2.6
2.7
2.7A

2.7B

2.7C

2.7D
2.7E
2.8
29

2.10
2.11

CONTENTS

2
NON-RESIDENT TAXATION

Introduction to non-resident taxation

Residential status - Section 6

Scope of total income - Section 5

Income of non-resident - Section 5(2)

Meaning of “income received or deemed to be received”
Income deemed to be received in India - Section 7
Income deemed to accrue or arise in India - Section 9
Exempt income of non-residents

Presumptive taxation for non-residents - Introduction
Capital gains - Section 45

Special provisions prescribed under Chapter XII-A

Tax on royalty and FTS of foreign company or non-corporate non-resi-
dents - Section 115A

Taxation of income from units/or capital gains of such units of offshore
fund - Section 115AB

Special provision for computing tax on income from bonds or global
depository receipts - Section 115AC

Tax on income of foreign institutional investors - Section 115AD
Tax on non-resident sportsmen or sports association - Section 115BBA
MAT on foreign companies

Special provisions relating to conversion of Indian branch of a foreign
bank into a subsidiary company - Chapter XII-BB

Withholding tax from payments to non-residents

Miscellaneous provisions for non-residents

MULTIPLE CHOICE QUESTIONS

ANSWERS
3
AUTHORITY FOR ADVANCE RULING
3.1  Concept of advance ruling
3.2  Who can obtain an advance ruling and covered transactions
3.3  Whatis an advance ruling ?
3.4  Enabling provisions

PAGE

222
227
250
251
251
252
254
297
313
333
364
369

372

373

374
376
378
382

385
413
418
468

471
471
472
473

oNNVINXVL




TAXMANN®

3.5
3.6

3.7
3.8
3.9
3.10

@
J—
(==

3.12
3.13
3.14
3.15

CONTENTS

Importance of AAR

Advantages of AAR
3.6-1  Ascertain tax implications prior to transaction - XYZ UK
3.6-2  Ascertain tax implications for a resident applicant - IMI
3.6-3  Time bound resolution
3.6-4 Complex issues resolution
3.6-5 Binding nature
3.6-6  Continuity of ruling to future years

Composition of the AAR

Location of the AAR, salary and allownaces of the employees
Powers of the authority [Section 245U]

Who can make an application?
3.10-1 Non-residents
3.10-2 Residents
3.10-3 Public sector undertakings (PSUs)

GAAR transactions covered within the ambit of meaning of “advance
ruling”

Questions in an advance ruling

When an advance ruling cannot be sought ?
Application for advance ruling - Rules
Other points

3.15-1 Death of the chairman or inability to discharge function by the
chairman

3.15-2 Impact of vacancy or defect in the constitution of authority

3.15-3 Pending application before AAR and proceeding on issues cov-
ered there in by income tax authorities

3.15-4 Binding nature of ruling of AAR

3.15-5 Advance ruling sought by applicant by fraud or misrepresenta-
tion of facts

3.15-6 Appeal against order of AAR

MULTIPLE CHOICE QUESTIONS
ANSWERS

4.1

4
DOUBLE TAXATION AND FOREIGN TAX CREDIT

Introduction to double taxation

I-14

PAGE
475
476
477
477
477
477
478
478
478
479
479
479
479
479
480
480

481
481
482
483
483

483
484

484
484

484
485
489

490



I-15

4.2
4.3
4.4
4.5
4.6

4.7
4.8

CONTENTS

Concept of double taxation and why it arises ?

Types of double taxation relief

Double taxation relief in India

Deduction of tax paid on agricultural income in Pakistan - Section 91

Deductioninrespect of anon-resident’s sharein theincome of aregistered
firm resident in India - Section 91(3)

New rule on foreign tax credit - Rule 128

Taxation of business process outsourcing units in India - Circular No.
5/2004 dated 28.9.2004 issued by CBDT

MULTIPLE CHOICE QUESTIONS
ANSWERS

5.1
5.2
5.3
5.4
5.5
5.6
5.7
5.8

5.9

5.10

5.11
5.12
5.13

5.14

5.15

5.16

5

BLACK MONEY (UNDISCLOSED FOREIGN INCOME
AND ASSETS) AND IMPOSITION OF TAX ACT, 2015
Background
Objectives and features of the Black Money Act
Applicability and coverage of the Black Money Act - Section 1
Basis of charge - Section 3
Definition of assessee - Section 2(2)
Applicability of Black Money Act to persons resident in India
Definition of undisclosed asset located outside India - Section 2(11)

Asset located outside India acquired by NR out of income not chargeable
to tax in India - Section 2(11)

Relevant previous year for chargeability to tax - Undisclosed foreign
income - Section 3

Relevant previous year for chargeability to tax - Undisclosed asset located
outside India - Section 3

Valuation of an undisclosed asset located outside India - Section 3(2)
Scope of total undisclosed foreign income and asset - Section 4(1)

Variation made in foreign income during assessment or reassessment -
Section 4(2)

Non-inclusion of undisclosed foreign income and asset in income com-
puted under Income-tax Act - Section 4(3)

No allowance and set-off for computation of total undisclosed foreign
income and asset - Section 5

Tax authorities under the Black Money Act - Section 6

PAGE
490
491
493
503
504

505
508

510
515

o

=
517 Z
517 %
518
518
519
520

521
522

523
536
537

538

538

541



TAXMANN®

5.17
5.18
5.19
5.20
5.21
5.22
5.23
5.24
5.25
5.26
5.27
5.28
5.29

5.30
5.31

5.32
5.33

5.34
5.35
5.36
5.37
5.38

5.39
5.40
5.41
5.42

5.43
5.44
5.45
5.46
5.47

CONTENTS

Assessment of foreign income and assets - Section 10
Appeals to Commissioner (Appeals) - Section 15

Appeal to Appellate Tribunal [Section 18 read with rule 7]
Appeal to High Court - Section 19

Appeal to Supreme Court - Section 21

Revision of orders prejudicial to revenue - Section 23
Revision of other orders - Section 24

Payment of tax during pending appeal

Recovery of tax dues by Assessing Officer - Section 30
Recovery of tax dues by Tax Recovery Officer - Section 31
Modes of recovery of tax dues - Section 32

Liability of manager of a company - Section 35

Joint and several liability of participants of an unincorporated body -
Section 36

Recovery through State Government - Section 37

Recovery of tax dues in pursuance of DTAA or tax information
ex-change agreement - Section 38

Recovery by suit or under other law not affected - Section 39

Interest for default in furnishing return and payment or deferment of
advance tax - Section 40

Penalties

Offences and prosecution - Chapter V

Agreement with foreign countries or specified territories - Section 73
Modes of serving notice - Section 74

E-mail address for communication of notice - Section 74 read with
rule 14

Address for communication of notice - Section 74 read with rule 14
Authentication of notices and other documents - Section 75
Notice deemed to be valid in certain circumstances - Section 76

Appearance by approved valuer in certain matters or authorized repre-
sentative - Sections 77 & 78

Meaning of authorised representative - Section 78
Rounding off of income, value of asset and tax - Section 79
Cognizance of offence - Section 80

Assessment not to be invalid on certain grounds - Section 81

Bar of suits in civil courts - Section 82

I-16

PAGE
545
550
552
553
554
555
557
559
559
560
560
561
562

562
562

562
563

563
567
572
572
573

573
573
574
574

574
575
575
575
575



I-17

5.48

5.49

CONTENTS

Income-tax papers to be available for the purposes of the Black Money
Act - Section 83

Application of provisions of the Income-tax Act - Section 84

MULTIPLE CHOICE QUESTIONS

ANSWERS
6
OVERVIEW OF MODEL TAX CONVENTIONS
6.1  Model conventions
6.2  Structure of a Treaty
6.3  Article 1 - Persons covered
6.4  Article 2 - Taxes covered
6.5  Article 3 - General definitions
6.6  Article 4 - Residence
6.7  Article 5 - permanent establishment
6.8  Article 7 - Business profits
6.9  Article 11 - Interest
6.10 Article 12 - Royalties and Fee for Technical Services (FTS)
6.10A Article 12A - Fee for Technical Services
6.11 Article 13 - Capital gains
6.12 Article 14 - Independent personal services
6.13 Article 21 - Other income
6.14 Applicability of Article 23 - Elimination of double taxation
6.15 Article 24 - Non-discrimination
6.16 Article 25 - Mutual agreement procedure
6.17 Article 26 - Exchange of information
7
INTERPRETATION OF TAX TREATIES
7.1  What is International Tax Law?
7.2 Origination of International Tax Law
7.3  Double taxation and connecting factors
7.4  Directive Principles for International Agreements under Indian Consti-
tution
7.5 Role of Vienna Convention in application and interpretation of Tax Treaties

PAGE
575

576
577
590

592
592
595
597
599
601
604
613
618
622
625
628
632
632
633
636
639
641

645
646
647
651

652

oNNVINXVL




TAXMANN®

7.6  Indian judiciary on Principles of Interpretation in Vienna Convention
7.7  Agreement on exchange of information on tax matters or tax infor-
mation and exchange agreement (TIEA)

7.8  Interpretation of Treaties
7.9  Interpretation of Treaties - Treaty over domestic law
7.10 International tax conflicts and double taxation - Introduction
7.11 Reason for conflicts in international taxation
7.12 Basic principles of intrepretation of a Treaty
7.13 Customary international law of treaty interpretation
7.14 Extrinsic aids to interpretation of a Tax Treaty
7.15 Approaches in interpretation of terms used in a Treaty
7.16 Objectives of Tax Treaties
MULTIPLE CHOICE QUESTIONS
ANSWERS

8

ANTI-AVOIDANCE MEASURES

8.1 Introduction
8.2  Tax avoidance
8.3  Techniques of tax avoidance
8.4  Legislative anti-avoidance measures
8.5  What is treaty shopping?
8.6  Measures for anti-Treaty shopping in Tax Treaties
8.7  Action plans to counter base erosion and profit shifting
8.8  Controlled foreign corporation - CFC
MULTIPLE CHOICE QUESTIONS
ANSWERS

9

TAXATION OF E-COMMERCE TRANSACTIONS

9.1 What is an e-commerce transaction ?
9.2  Issues in e-commerce transactions
9.3  How business is transacted through e-commerce?
9.4  Permanent establishment in e-commerce
9.5 Determination of nature of income in e-commerce transactions

CONTENTS

I-18

PAGE
662
663

664
665
666
666
667
667
669
673
674
675
680

681
681
683
688
704
706
709
733
740
751

752
753
755
757
759



I-19

9.6
9.7
9.8

9.9

CONTENTS

Growth of e-commerce
Taxation issues on e-commerce

OECD recommendations under action plan 1 of BEPS to tackle taxation
issues of e-commerce

Introduction of new chapter of equalization levy

MULTIPLE CHOICE QUESTIONS

ANSWERS

CASE STUDIES

¢ SOLVED PAPER : CA FINAL (NEW SYLLABUS) MAY 2018
¢ SOLVED PAPER : CA FINAL (NEW SYLLABUS) NOV. 2018
¢ SOLVED PAPER : CA FINAL (NEW SYLLABUS) MAY 2019

PAGE
759
760
761

761
773
779
780
843
876
905

oNNVINXVL




